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BEFORE SMITH, P.J., CARLSON AND GRAVES, JJ.

SMITH, PRESIDING JUSTICE, FOR THE COURT:

1. Edgar Ray Dickey was convicted in 1991 in the Circuit Court of Copiah County of mandaughter in the
death of Dominique Amos, his girlfriend's infant. Circuit Judge Joe N. Pigott sentenced Dickey to twenty
(20) yearsin the custody of the Mississippi Department of Corrections.

12. Dickey was denied an out-of-time gpped by the circuit court, and this Court affirmed that denid in
Dickey v. State, 662 So. 2d 1106 (Miss. 1995). Dickey then sought federa habeas corpus relief, which
was granted by the federd digtrict court and affirmed by the Fifth Circuit. Dickey v. Booker, 245 F.3d
791 (5 Cir. 2000)(table)(N0.99-60204).

3. It isfrom this grant of habeas relief that Dickey now pursues this apped. The present apped, No.



2001-KA-0429-SCT, has been consolidated with the record on Dickey's prior appeal to this Court, No.
92-KP-00143-SCT. Dickey was paroled and released from prison on November 18, 1999. Dickey is
currently on parole2)

FACTSAND PROCEEDINGS BEL OW

4. On the morning of July 24, 1990, Tammy Amos, Dickey's girlfriend, left her 17-month-old daughter,
Dominique, in Dickey's care. Tammy left Dominique with Dickey a a friend's house in Pocahontas,
Missssippi, and Dickey then took Dominique to his house in Hazlehurst, Mississppi. Tammy had ajob
interview in Jackson the following day and planned to return for Dominique after the interview.

5. Tammy arrived a Dickey's home the evening of July 25, 1990. Tammy found Dominique on a bed,
gpparently deeping, and Dickey ingructed her not to wake Dominique. Tammy noticed bruisng on
Dominique and asked Dickey about it. Dickey responded that Dominique had falen while playing. Dickey
then left the house, and Tammy attempted to wake Dominique. Tammy was unable rouse the child.
Neghbors drove Tammy and Dominique to aloca hospital, and Dominique was then trandferred to
Universty Medicd Center (UMC) in Jackson. Her treating physicians testified that Dominique had
extengve bruising on the head, upper extremities, chest, back and genita area. She was diagnosed as
having a severe brain injury, which caused hemorrhaging. Dominique was placed on a ventilator, which was
removed two days later. Dominique died on July 27, 1990. The cause of death was determined by autopsy
to be cerebra trauma

116. Dickey was indicted for murder on November 13, 1990. The jury returned a verdict of guilty of
mandaughter, and Dickey was sentenced to twenty years in the custody of the Mississppi Department of
Corrections. Dickey's subsequent Motion for Judgment Notwithstanding the Verdict, or in the dternative,
for New Trid was denied.

117. On appedl, Dickey raises two issues and asks this Court to reverse and render his conviction:

|.WHETHER THE TRIAL COURT ERRED BY DENYING DICKEY'SMOTION FOR
DIRECTED VERDICT.

II. WHETHER THE FAILURE TO RECORD THE VOIR DIRE, OPENING
STATEMENTS, AND CLOSING ARGUMENTSHASRENDERED DICKEY UNABLE
TO ASCERTAIN ERRORS COMMITTED THEREIN AND CONSTITUTES

REVERS BLE ERROR.

DISCUSSION
l.

118. Dickey contends that the evidence at trid was legdly insufficient to support the guilty verdict. Therefore,
Dickey arguesthat thetrid court erred in failing to grant his motion for directed verdict and in refusng his
request for a peremptory ingruction. Dickey's brief contains little argument on thisissue. He merdly states
the gpplicable standard of review and States that the evidence presented at trial was insufficient.

19. Thelegd sufficiency of the State's evidence may be tested by a motion for adirected verdict, arequest
for a peremptory ingruction, and a motion for a INOV; the standard of review of each is essentidly the



same. Ellisv. State, 778 So. 2d 114, 117 (Miss. 2000) (citing Butler v. State, 544 So. 2d 816, 819
(Miss. 1989)). In addition to viewing the evidence in the light most favorable to the State, this Court must
accept astrue dl the evidence which supports the guilty verdict without weighing the credibility of the
evidence on apped. | d. (dting Davis v. State, 568 So. 2d 277, 281 (Miss. 1990); Malonev. State, 486
S0. 2d 360, 366 (Miss. 1986)). The prosecution receives the benefit of all favorable inferences that may
reasonably be drawn from the evidence. McFee v. State, 511 So. 2d 130, 133-34 (Miss. 1987). This
Court will reverse only where reasonable and fair-minded jurors could only find the accused not guilty.
Wetz v. State, 503 So. 2d 803, 808 (Miss. 1987).

1120. Dickey contends that no reasonable jury could have found him guilty of mandaughter. This assgnment
of error is without merit. Though the evidence againgt Dickey was circumdtantia, the evidence was sufficient
for the jury to find Dickey guilty beyond a reasonable doubt. This Court has sated that to sustain a
conviction on circumstantial evidence, every other reasonable hypothesis of innocence must be excluded.
Underwood v. State, 708 So. 2d 18, 35 (Miss. 1998) ("[D]irect evidence is unnecessary to support a
conviction so long as sufficient circumstantia evidence exists to establish guilt beyond a reasonable doubt.”).
The crux of Dickey's argument &t trial was that Dominique was ether injured prior to the time Tammy |eft
her in Dickey's care, that Dominique's injuries were caused when Tammy shook her in an attempt to wake
her, or that Dominique fell out of the bed and hit her head.

111. Dickey had sole custody of Dominique for over 24 hours prior to her arriva a the hospital. Lawrence
Smith, Dickey's next-door neighbor, testified that at gpproximately 3 p.m. on July 25, 1990, he was outside
fixing his bicycle when he heard a baby crying from insde Dickey's house and sounds of someone whipping
the baby. He testified that he recognized Dickey's voice and heard Dickey say, "Go St down."

112. The State presented the testimony of three physicians who treated Dominique -- Dr. Bob Gannaway
at the hospital in Hazlehurst, and Drs. Bonnie Wooddl and Elizabeth Griffin at UMC. Dr. Gannaway
testified that Dominique's bruises on her head, upper extremities, chest, back, and genital areawere fresh,
having been inflicted less than 24 hours prior to her arriva a the hospitd. Dr. Woodall testified that the
bruises were less than 24 hours old and that they were generally dl the same age. Drs. Gannaway, Woodall
and Griffin each testified that there were no old bruises, hedled fractures, nor any other indications of
previous abuse.

123. The testimony of Dr. Steven Hayne, who performed the autopsy, was consistent with that of the
treating physicians. Dr. Hayne aso testified that the cause of death was cerebrd trauma. He opined that the
injury to, and subsequent hemorrhaging in, Dominique's brain was caused by gpplication of ablunt force to
the left Sde of her head, most likely afist, causng the brain to oscillate back and forth indde the cranid
vault. He testified that though he could not exclude shaken baby syndrome as a cause of death, Dominique's
injuries were most consistent with blunt force traumato the left sde of the head. He dso Sated that with
shaken baby syndrome, an autopsy usualy reved s bleeding between the top of the skull and the brain itsdlf,
not bleeding in the brain itself. He stated that Dominique's autopsy reveded bleeding between the top of the
skull and the brain as well as bleeding in the brain itsdlf.

114. Dr. Wooddl tegtified that at the time Dominique was admitted to UMC, she felt her findings were
consstent with shaken baby syndrome, but that the injuries could very possibly have been the result of blunt
traumato the head. She stated that the autopsy report is the best way to determine the cause of death and
that she cannot determine what occurred without entering the skull and examining the brain.



115. Though Perry Thomas, who was present when Tammy left Dominique with Dickey, testified that he
believed Dominique was dready injured a the time Tammy left her with Dickey, the other testimony & trid
staunchly contradicts Thomas's testimony. Dickey told Tammy and Billy Mangold, the socid worker
investigating Dominique's deeth, that Dominique played outside the morning of July 25, 1990. Drs.
Wooddl, Griffin, and Hayne tetified that the fact that Dominique played normdly the same day indicates
that she had not, a that point, incurred the injury to her brain which caused her death. Dorothy Fisher, with
whom Tammy and Dominique lived, testified that she saw Dominique in her digper on the morning of July
24, 1990, and that Dominique had no bruises on her and played normdly. Dr. Hayne testified that
Dominique'sinjuries were not congstent with her mother shaking her in an attempt to wake her and that
they were not consstent with asingle fal to the floor or sdewalk.

116. Certainly, Tammy's credibility as awitness was brought into question when defense counsdl
confronted her with her prior statement that she spanked Dominique the afternoon of July 25, 1990, and
that Dominique then fell out of bed and hit her head. Tammy tegtified, however, that she was threatened by
Dickey and ingtructed to give this account in her prior statement. Upon review of thetria court's denid of a
directed verdict, this Court must accept astrue dl the evidence which supports the guilty verdict without
weighing the credibility of the evidence on gpped. Ellisv. State, 778 So. 2d at 117. And, again, Dr.
Hayne's testimony indicates that Dominique's injuries were inconsstent with asingle fal to the floor.

117. We find that the evidence was clearly sufficient to support the jury's verdict. Thus, this assgnment of
error iswithout merit.

1118. Dickey aso contends that the trid court failed to record the jury voir dire, opening statements, and
closng arguments of counsd. He states the trid court's failure to complete the record was prgudicid to his
right to review and apped any error contained therein. Dickey's brief contains no supporting authority or
argument for this assgnment of error. Congderation of thisissue is, therefore, proceduraly barred.
Mitchell v. State, 792 So. 2d 192, 202 (Miss. 2001) (citing Holland v. State, 705 So. 2d 307, 329
(Miss. 1997)).

1119. Procedura bar aside, Dickey failsto demonstrate any error in the proceedings and to even attempt to
show how he might have been prejudiced by the absent portions of the transcript. It isthe responsbility of
the appdlant to provide an accurate account of the proceedings in accordance with Rule 10 of the
Missssppi Rules of Appdllate Procedure. Burnsyv. State, 729 So. 2d 203, 212 (Miss. 1998). Thereisno
indication in the record that Dickey made a pre-trid motion that al proceedings, including voir dire and
counsdl's statements to the jury, be recorded and transcribed for his benefit on apped. Seeid. at 211-12
("When atrid judge grants amotion to have dl proceedings recorded, it becomes at least partidly the
respongbility of the granting court to do everything possible to ensure the court reporter complies with the
order.") Furthermore, a no point in the proceedings did counsdl for Dickey object to the court reporter not
recording the voir dire or satements of counsd to the jury.

120. On gpped, Dickey is represented by different counsd than at trid. Thereis no indication in the record
or in Dickey's brief that he has attempted to reconstruct the record by contacting the trid attorney or the
court reporter. Dickey makes no attempt to state what errors might have occurred in the missing portions of
the record. It is the responsibility of the defendant to prove how he might have been prejudiced by the
missing portions of thetrid transcript. Watts v. State, 717 So. 2d 314, 317 (Miss. 1998). Where the



appdlant does not claim any error from the proceedings which are missing from the record and, therefore,
falsto show heis pregudiced by the absent portions, reversal is not required. | d.

121. Thisissueis procedurdly barred and, aternatively, without merit.
CONCLUSION

22. This Court finds that both assignments of error are without merit. For the foregoing reasons, the circuit
court's judgment is affirmed.

123. CONVICTION OF MANSLAUGHTER AND SENTENCE OF TWENTY YEARSIN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, AFFIRMED.
SENTENCE TO RUN CONCURRENTLY WITH THE SENTENCE IN CAUSE NUMBER 14,
016.

PITTMAN, CJ., McRAE, PJ.,, WALLER, COBB, DIAZ, EASLEY, CARLSON AND
GRAVES, JJ., CONCUR.

1. The State argued before the Fifth Circuit that Dickey's release from prison moots his apped. The court
rgjected that argument. Dickey, dip op. at 5.



