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GRAVES, JUSTICE, FOR THE COURT:

1. This matter isan apped by A.B.E., Inc. and the Mississppi Public Service Commission from an order
of the Chancery Court of Lafayette County reversing the Commisson'sdecison to grant A.B.E. a
certificate of public convenience and necessity to provide water service in an area Stuated within one mile
of the Oxford city limits.

2. We afirmin part and reverse in part the judgment of the Chancellor of Lafayette County. Specificdly,
we find that the Public Service Commission is authorized, over the objection of amunicipdity, to issue a
certificate of public convenience and necessity to a public utility to furnish service within one mile of the
corporate limits of that municipdity if the Commission finds thet public convenience and necessity demands
the issuance of such a certificate. With that exception, dl other rulings made by the Chancdllor are affirmed.



FACTS AND PROCEEDING BEL OW

13. In duly of 1975, the City of Oxford (the "City") released and relinquished to A.B.E., Inc. ("ABE") the
right to provide water and sewer service to an area known as Lakeway Gardens. The following September,
ABE pstitioned the Missssippi Public Service Commission (the "Commission”) for a certificate to provide
water service for this area, which was within one mile of the City's corporate limits. The certificate was
granted and later that decade, ABE acquired another certificate to provide water service to an area known
as the Western Hills Subdivison. Western Hills was located to the west of Lakeway Gardens, more than
one mile from the City's corporate limits. A triangular tract of land, lying within one mile of the City's
corporate limits, separated the properties. Over the next twenty years, no attempt was ever made to
acquire a certificate for thistract.

4. In October 1994, ABE received aletter from the Mississippi State Department of Health ("M SDH")
expressing concern over the fact that Western Hills had only one active well. This letter encouraged ABE to
congtruct a second back-up water well or an MSDH approved emergency tie-in to another water supply.
During the spring of 1997, a developer named Mike Bennett contacted Gordon Tollison, president of
A.B.E., Inc., about the possibility of furnishing water and sawer service to some proposed devel opments
within one mile of Oxford's city limits. The Site of the proposed devel opments was near the triangular tract
of land which lay in between Lakeway Gardens and Western Hills. Redlizing that this was an opportunity to
link the two, while also ensuring that there would be a substantial customer base to judtify the cogt, Tollison
dated that he was willing to furnish the service. The parties then contacted Dave Bennett, Public Works
Director for the City, and Ben Smith, the City's Planning Director, concerning the proposed plan.

5. At the conclusion of these discussions, an agreement was reached. The agreement provided that Mike
Bennett and another developer, Steve McClusky, would construct, to the City's specifications, a sewer lift
gation, collection lines and force mains adequate to serve their developments. It provided further that
Bennett and M cClusky would aso pay for the construction of necessary water lines. Findly, the agreement
provided that these facilities would then be conveyed to ABE who would own, operate and maintain the
facilities. This was to be done with the understanding that if and when the City annexed the area, ABE
would dedicate the new sewer facilitiesto the City at no cost. For its part, the City would release the area
to ABE for both water and sewer services, and ABE would apply for a Certificate to serve the area. This
proposed agreement, however, was never signed.

6. Later that summer, Mike Bennett became concerned about the qudity of fire protection ABE'S service
could provide. He was also wary of the costs associated with the proposed project. With these two factors
in mind, Bennett approached the City about furnishing water and sewer services to his proposed
development. The City agreed, and Bennett contacted Tollison with the news. Tallison immediately
attempted to discuss the maiter with Dave Bennett and Ben Smith, the City officids involved in the origina
negotiations. When this proved unsuccessful, Tollison lodged aformal protest of the City's plansin March
of 1998 at a City Council meeting convened to consider bids on the proposed project. It was during this
meseting that Tollison declared his intent to file an gpplication for a certificate covering the area.

117. Despite Tollison's protests and declaration, the City awarded a contract to Joe Bennett Construction
Company for the congtruction of gpproximately 6,000 feet of twelve-inch water main aong the south sde
of Highway 314. Congtruction began shortly thereafter and upon its completion in June 1998, the main
provided service to twenty-nine three bedroom renta units developed by Steve McClusky in the area.



118. The day after the main was completed, on June 16, ABE petitioned the Commission for a certificate of
public convenience and necessity to serve water in the following areax

All of the West Half of the Northwest Quarter, and al that part of the East Half of the Northwest
Quarter lying South of the North right-of-way line of Highway 314 in Section 18, Township 8 South,
Range 3 West; dso the East hdf of the Northeast Quarter of Section 13, Township 8 North, Range 4
West.

This description included the triangular tract lying between Lakeway Gardens and Western Hills. Ten days
later, the City filed a motion to intervene in the proceedings on ABE's petition. This motion was granted by
the Commission. After which, the City petitioned for a certificate to serve water in an area overlapping the
area sought by ABE.

119. The dockets were consolidated and on December 2, 1998, the Commission conducted a hearing on the
certificate applications in Panola County, Mississippi. On February 3, 1999, Commissoner Bo Robinson
entered a Recommended Order to the Commission. He concluded that public convenience and necessity
required the issuance of a certificate to the City covering al of the West Half of the Northwest Quarter of
Section 18 south of Highway 314. Commissioner Robinson aso concluded that public convenience and
necessity required the issuance of a certificate to ABE covering the remaining portions of the area, as well
asthat part of ABE's requested area lying more than one mile outside the city limits.

9110. On June 2, 1999, the Commission entered its Fina Order Adopting the Recommended Order and the
Order of the Commission. Both parties gppedled to the Chancery Court of Lafayette County. On
November 15, 2000, the chancery court entered its order affirming the Commisson's decison in al aspects
except for that portion of land within one mile of the City's corporate limits. Asto that area, the chancellor
held that, as a matter of law, the Commission did not have statutory authority to grant a certificate to ABE
covering any area Stuated within amile of the City of Oxford's corporate limits, over the City of Oxford's
objection. ABE now apped s the chancdllor's decison.

STANDARD OF REVIEW

T11. This Court applies the same standard of review that the lower courts are bound to follow when
reviewing the decisons of a chancery or circuit court concerning an agency action. Town of Enterprisev.
Miss. Pub. Serv. Comm'n, 782 So0.2d 733, 735 (Miss. 2001)(citing Miss. Comm'n on Envtl. Quality
v. Chickasaw County Bd. of Supervisors, 621 So.2d 1211, 1216 (Miss.1993)). Therefore, this Court
will entertain the gppedl to determine whether the order of the adminigtrative agency: 1) was unsupported
by subgtantiad evidence; 2) was arbitrary or capricious,; 3) was beyond the power of the adminigtrative
agency to make; or 4) violated some statutory or condtitutiond right of the complaining party. Id. at 1215.

DISCUSSION
.
(@

112. ABE submitsthat Miss. Code Ann. 8§ 77-3-1(Rev. 2000) does not give amunicipdity the exclusive
right to provide service within the one-mile corridor. Section 77-3-1 states in pertinent part that, "any public



utility, owned and operated by a municipaity, shal not be subject to the provisons of this article, except as
to the extension of utilities greater than one mile outside corporate boundaries.” Miss. Code Ann. 8 77-3-1
(Rev. 2000). ABE further submits that the chancellor erred in his determination that the Commission was
without authority to grant a certificate of public necessity and convenience in the present case.

113. The controlling case on thisissue is Town of Enterprise v. Miss. Pub. Serv. Comm'n, 782 So.2d
733 (Miss. 2001). There, a non-profit utility, Harmony Water Association, petitioned the Commission for a
certificate in order to expand its service area to include land that was within one mile of the town of
Enterprise's corporate limits. 1d. at 733. Enterprise contested the gpplication as to this area, asserting that it
had the exclusive right to provide service within this one mile corridor. It argued that there was no present
need for the extension of service and if in fact the need did arise, that it would be the one to provide the
sarvice. 1d. The Commission rejected Enterprise's argument and granted a certificate to Harmony.
Enterprise appealed the matter to the Chancery Court of Clarke County, and the Chancellor affirmed the
Commisson'sdecison. I d.

114. We heard the case and held that 8 77-3-1 did not preclude a private utility from operating within one
mile of amunicipdity'sdty limits | d. a 735. We opined that in previous cases we had consstently held that
§ 77-3-1 did not grant municipalities the exclusive right to operate utilities within one mile of their corporate
borders. 1d. See also Miss. Power Co. v. East Miss. Elec. Power Ass'n, 244 Miss. 40,140 So.2d 286
(1962)(rejecting City of Louisvilles argument that the Act cresting the Public Service Commission granted
Louisville the exdusive right to operate within one mile of its boundaries); Capital Elec. Power Ass'n v.
City of Canton, 274 So0.2d 665 (Miss. 1973)(though exempted from the jurisdiction of the Commission,
the city did not have unfettered discretion to "run its lines anywhere it may choose within the city and within
the one-mile corridor).

115. Here, the Commission's order granting a certificate of public convenience and necessity was certainly
within the power of that adminigirative agency. Therefore, the Chancellor erred in holding that the
Commission lacked the authority to grant a certificate of public convenience and necessity to ABE.

(b)

116. ABE next urges that public policy requires Commission jurisdiction within the one-mile corridor. It
submits that the Commission has the authority to issue such a certificate if the public interest requires the
Commission to so act. ABE urges this Court to acknowledge that the Commission would not have issued a
certificateif it did not think that it was necessary. While certainly persuasive, thisline of reasoning begsthe
question. It is not whether the Commission thinksit isin the public interest to grant the certificate, but
whether the Commission may properly do so under state law.

917. Again, this Court'sdecison in Town of Enterprise determined that, although Miss. Code Ann. 8 77-
3-1 provides an exemption for municipdities from Commission regulation for areas within one mile of their
corporate limits, the statute does not grant municipaities the exclusve right to operate utilities within one
mile of their corporate border nor does the statute preclude a private utility from operating within one mile
of amunicipdity's city limits. 782 So.2d a 735. Thus, the Commisson is authorized under Sate law to grant
certification to apublic utility to provide service for an areawithin one mile of amunicipdity's city limits.



118. ABE findly submits that this Court's decison in Town of Enterprise should be revisted because it
casts doubt on along line of cases which have repeatedly held that a certificate of public convenience and
necessity grants the holder the exclusive right to serve the area covered by the certificate. ABE takes

exception with the following language:

Even after Harmony's certification, nothing in the statutes prohibits Enterprise from providing water
sarviceto this area. It is exempt from Commission regulation and, therefore, does not need a
certificate of need within one mile of its boundaries. As a result both Harmony and Enterprise
have theright to servethe area at issue.

782 S0.2d at 737 (emphasis added).

119. ABE argues that the manifest policy of the Public Utilities Act isto prevent the duplication of facilities
and certificates. ABE relies on Cities of Oxford v. Northeast Miss. Elec. Power Assn, 704 So.2d 59
(Miss. 1997). In that case, the plaintiffs, twelve Missssppi municipdities, sought reversd of along line of
Mississppi cases which held that certificates of public convenience and necessity were exclusive. 1 d. at 64.
This Court concluded thet: 1) a certificate of public convenience and necessity is an exclusiveright to
provide service to the individuadsin that certificated area; and 2) municipd utilities may not provide their
utility services within the certificated areas of other public utilities. 1d. at 68-70.

1120. This Court was aso confronted with this question in Mississippi Power Co. v. East Miss. Elec.
Power Ass n, 240 Miss. 44, 140 So.2d 286 ( 1962). The Court opined, "the question asto whether the
right of East Mississppi in said areasis exclusive depends, under the act and decisions of this Court, upon
whether East Mississippi renders adequate service.” 1 d. at 288. Moreover in Capital Elec. Power Ass'n
v. City of Canton, 274 So.2d 665,668 (Miss. 1973), the Court held "that a certificate of public
convenience and necessity issued by the Public Service Commission to a public utility is an exclusve permit
[ to serve] the area designated and certificated to the utility so long as the utility is capable and willing to
provide service to the persons within the area.”

121. While certainly not an absolute grant of exclusivity, the Court's holdingsin both Mississippi Power
and Capital Elec. indicate that a utility's ability to provide service in an areathat has been certificated to it
by the Commission, shal not be infringed upon by an adjacent municipdity. This holds true so long asthe
utility iswilling and able to provide adequate service to the area. Cities of Oxford is even clearer on this
point. It is of no consequence that the certificated area lies within one mile of the municipality's corporate
limits.

122. Furthermore, the Legidature, via House Bill 997, 2002 Miss. laws ch.303, has recently enacted
certain statutory amendmentsto Miss. Code Ann. § 77-3-13 which provide that "nothing in this chapter or
other provisons of law shal be congrued as dlowing a municipaly owned plant, project or development,
route, line or system or extension thereof in aress certificated to another utility.” House Bill 997 was Sgned
by the Governor on March 4, 2002, and became effective that same day.

CONCLUSION

123. Wereverse the part of the chancellor's decision overturning the Commission's order granting ABE a
certificate for any portion of the contested area within one mile of the City of Oxford's corporate limits, and
we reindtate that portion of the commission's order. All other aspects of the Chancellor's decision are



affirmed.
24. AFFIRMED IN PART AND REVERSED AND RENDERED IN PART.

PITTMAN, C.J., McRAE, P.J., DIAZ AND CARLSON, JJ., CONCUR. SMITH, P.J.,
DISSENTSIN PART WITH SEPARATE WRITTEN OPINION JOINED BY WALLER
AND EASLEY, JJ., COBB, J., NOT PARTICIPATING.

SMITH, PRESIDING JUSTICE, DISSENTING IN PART:

125. | believe that the mgority opinion correctly states the law, however, | think it avoids the red issuein
thiscase. Asitisafactud one, | believe the Commission should be given deference, and thus the mgority
il comesto the correct conclusion. Although, 1 do not believe that their concluson differs from thet of the
chancdlor.

126. Asthe law currently stands, a municipaity cannot encroach upon a pre-exigting certificated areaiin the
one-mile corridor outsde the city limits. Further, in Town of Enterprise v. Mississippi Pub. Serv.
Comm'n, 782 So. 2d 733 (Miss. 2001), this Court held that the MPSC can grant a certificate in the one-
mile corridor, over an areathe adjacent municipaity has never served nor contracted to serve, even if the
municipality objectsto the certificate. Both parties recognize this as the law. Thus, the essentid question
appears to be whether the MPSC granted A.B.E., Inc. a certificate to serve an areathat the City of Oxford
was dready serving, or had contracted to serve. The Commission does not discuss its findings in regard to
what areawas aready being served, however, the chancellor appeared to reverse for consideration of that
very issue. | believe the chancellor was correct in his reasoning, as | disagree with the mgority asto his
holding. | believe that the chancellor found the law to be the same as | have stated (and the same as that
dated by the mgority). Further, | believe the only reason he reversed the Commission was to dlow the
Commission to tallor their findings more precisdy to the law, which would be that A.B.E. could not be
granted a certificate for areas dready being served by the City (or areas they had contracted to serve).

127. As gated in the chancellor's order "the [MPSC] does not have aright to award a certificate to a
competing utility (A.B.E., Inc.) for an areathat the City of Oxford has not only contracted to serve, but,
aso, issarving in the one-mile corridor.” Thus, | would affirm the chancdlor'sruling as | believe thet his
decison isin accord with the law.

WALLER AND EASLEY, JJ., JOIN THIS OPINION.



