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1. Summary judgment was granted in favor of Blue Cross and Blue Shield on acdlam of bad faith delay in
payment of benefits. The plaintiffs apped arguing that there were disputes of materid fact regarding bad
fath. In addition, it is argued that the issue on which summary judgment was granted was not properly
before the court. We rgect both arguments and affirm.

FACTS

112. Eric Scott Pope wasinjured in amotor vehicle accident in May 1998. It appears that there is other
litigation regarding the accident, aleging negligence by the operator of atruck and trailer. Pope's mother is
Vivian Rasberry, 2 an employee at the time of the accident of the Neshoba County General Hospitd. In the
hospital's employee benefit plan, her son was a covered dependent. According to documents introduced at
the time of summary judgment, the hospitd was sdlf-insured, while Blue Cross & Blue Shield of Mississppi
was the claims adminigtrator. An adminisirative services contract had been executed by the hospital and



Blue Cross.

3. The complaint in this suit againgt Blue Crossisthat in its processing of the dams for medica care, it had
been wilfully negligent, that it had failed to provide reasonable care, and that it had committed the
independent tort of bad faith by denying or delaying paymentsin agrosdy negligent or wilful manner.

4. Blue Cross answered by asserting its status soldly as the clams adminigtrator. It stated that it had acted
according to itslegd respongibilities, and that as the administrator for processing clamsit was not the
proper party. It did not identify the proper party, but presumably it would have been the self-insured
Neshoba Genera Hospital.

5. The acts reveded in the record regarding the processing of the claims are these. Blue Cross sent a letter
to Rasberry on June 15, 1998, that it had received aclaim for medical services regarding these injuries. In
order for Blue Cross to determine what other insurance companies might provide coverage, it explained
these provisons of the plan:

Y our contract contains third party liability and work related injury exclusions. It further provides
rembursement rights should the company pay benefits for such services.

Also contained in your policy isa coordination of benefits provison intended to avoid duplicate
payments when a person has available to them other medica expense coverage.

In order to determine proper liability, please complete the form on the reverse sde and return in the
enclosed envelope.

6. This June letter started a series of exchanges between Blue Cross and the plaintiffs atorney. In
September 1998, Blue Cross responded to plaintiffs counsel with requested information on the hedlth plan.
In February 1999, Blue Cross responded to counsel's objections to the subrogation and third party liability
provisons. Blue Cross acknowledged recelving some of the information that it needed, but said "we
continue to need to know whether automobile medical payment monies were or are available to Mr. Pope.”

7. Additiona correspondence followed. Included was information that the automobile policy had covered
$5,000 of the medicd hills. In March 1999, Blue Cross stated thet this information would dlow it to
process the balance of certain medicd hills.

118. A rembursement and subrogation agreement had been sent to the plaintiffs and their counsel. Blue
Cross sated in aMarch 1999 |etter that it was willing to redraft it in light of what it percelved to be
counsdl's concern, so that its lien would not apply to the one-third of any recovery from litigation that would
be used for attorneys fees and expenses.

9. On March 29, 1999, Blue Cross informed plaintiffs counsd of arecent Supreme Court decison. Hare
v. Mississippi, 733 So. 2d 277 (Miss. 1999). According to the letter, the case required that an insured be
"made whol€e" asto hisinjuries and any reimbursement would only gpply to the excess. Blue Cross asked
for information that it thought was necessary to gpply this ruling. Though there continued to be disputes, a
reimbursement and subrogation agreement was signed by Blue Cross on June 8, 1999, and by Eric Pope
on July 23, 1999.

1110. Blue Cross filed for summary judgment on January 24, 2001. It asserted that as a clams adminigtrator,



Blue Cross could not under established law be ligble for the terms of the hospital's self-insured plan. On
February 14, plaintiffs filed a response memorandum. It noted that the complaint asserted bad faith againgt
Blue Cross, that bad faith would prevent the law cited by Blue Cross from gpplying, and that materid issues
of fact regarding bad faith existed. The memorandum identified the source of the bad faith as being the
ingstence by Blue Cross on stisfying two "illegd” provisons of the plan, namely the third party excluson
and subrogation provisions.

111. Blue Cross did not amend its summary judgment motion. Instead, on March 2, it filed arebutta
memorandum that there was no dispute of materia fact asto bad faith. It argued that the provisons of the
plan that had caused the delay in processing the claims were legal, approved by the state insurance
commissioner, and consstent with State law.

112. A hearing on the motion was held on May 22, 2001. Blue Cross presented its arguments. Plaintiffs
counsd argued that bad faith was not an issue in the motion, since Blue Cross had never amended the
motion itsdlf. The trid judge disagreed, and required that counsdl respond to the arguments about bad faith.
On May 29, 2001, the court granted summary judgment and ordered the case dismissed. Following denia
of reconsideration, the plaintiffs gppeded.

DISCUSSION

113. Plantiffs argue on gpped that the only issue before the trid court was whether the adminigtrator was
exempt from ligbility. If bad faith would make an adminidrator lidble, plaintiffs dleged thet this possbility as
afactud matter could not be considered at the hearing. Unless Blue Cross amended its motion to asset that
it had not acted in bad faith, the issue was not before the court. Secondly, the plaintiffs argued that
regardless of the procedura question, there were disputes of materid fact regarding bad faith that required
the denid of the motion.

124. On review of summary judgment, the gppellate court isto be vigilant that this judge-made conclusion
to the litigation without atrid was proper. No deference is given to the trid judge's fact-findings, as the facts
st out in affidavits, depogitions, and other documents are as meaningfully examined by the gppellate judges
as by thetrid judge. Asadways, legd issues are evauated anew. When that examination is over, judgment
should be affirmed if there were no disputes of materia fact to be tried and the legd result of the undisputed
facts was correctly reached. Conversdly, if we find that the tria judge has resolved contested and materia
facts during this process, we should reverse and remand. Townsend v. Estate of Gilbert, 616 So.2d 333,
335 (Miss.1993). The party seeking judgment has the burden of showing that no genuine issue of materid
fact exigs to try. Crum v. Johnson, 809 So.2d 663, 665 (Miss. 2002).

1115. We look at the procedurd question firdt.
1. I'ssues before the court on summary judgment

1116. Blue Cross sought summary judgment because, as the dlams adminitrator, it alegedly could not be
liable for the operation of the plan. The plaintiffs responded that an exception existed to Blue Crosss point.
The exception was that liability arises if the adminigtrator's acts were in bad faith as aresult of gross
negligence, maice, or reckless disregard of the rights of the beneficiary.

1117. Here as below, the plaintiffs alege that the bad faith issue should not have been considered since Blue
Cross did not amend its summary judgment motion or file anew one to include references to bad faith;



further, it did not attach supporting evidence. Few are the pleading rules that bar a court from acting when
thereis notice of the issues to be addressed, and they are fully presented. Even in atrid on the merits,
matters unsupported by pleadings can be tried by consent. M.R.C.P. 15(b). If consent is given by acts, it
cannot later be withdrawn by words.

118. Thefirst issue we face is the extent to which any response was even needed from Blue Cross. Its
motion stated thet it was entitled to judgment because of its relationship to the plaintiffs. The plaintiffs
responded that even when that relationship existed, there would be ligbility if certain facts were shown to
exig. No facts in the form of an affidavit or other evidence were offered to support that basis for denying
judgment. Insteed, a straightforward lega argument was made that two provisonsin the plan being
adminigtered by Blue Cross and which the plaintiffs had been reluctant to follow were illegd. Blue Crosss
reliance on them was bed faith, plaintiffs charged. No disputed facts existed from this, only alega argument.

1129. In sum, Blue Cross was seeking a favorable judgment based on the fact that it was the plan
adminigrator and as such would have no liability to abeneficiary of the plan. The plaintiffs response was an
acceptance of that position with a proviso, namely, that a plan adminigtrator was liableif it acted in bad
faith. That response meant that the point of law was more fully explained, but there were no disputed facts
to support the proviso, only lega argument.

1120. The evidence before the court were the attachments made by Blue Crossto its motion, which included
adozen documents setting out its role in the maiter. We have referred to some of them aready, which was
the plan itsdlf, a contract between Blue Cross and the hospital, and correspondence with plaintiffs counsd
that explained the need for certain information. The evidence and the lega argument by the plaintiffs were
combined. The only facts that it alleged about bad faith was that the subrogation and third party excluson
provisons that Blue Cross followed were illegd. The third party excluson provison was sad to be
overbroad, and the subrogation/reimbursement provision "aclear violation of Mississppi law." Since Blue
Cross "based its denid of Plaintiffs cdams on Plaintiffs failure to sgn ablatantly illegal agreement, its denid
condtituted a bad faith denid of payments without any arguable and legitimate reason therefor.”

121. The law being argued by Blue Cross was that as a mere clams adminigrator, it had no liability to a
beneficiary of the plan for ddayed payment. The plaintiffs argument was that indeed there was lidbility if
Blue Cross acted in bad faith.

122. We need to determine whether any further pleadings by Blue Cross were needed. A pre-eminent
authority on the dmost identical federa procedura rules wrote that a* court may enter judgment on a
ground not mentioned in the motion if the parties have had an adequate opportunity to argue and present
evidence and summary judgment otherwise is appropriate.” 10A Charles Alan Wright, et d., Federd Prec.
& Proc. 82719 (1983), at 15. The cases address whether the grounds are fully explored factualy despite
not being specificaly mentioned legdly. Wolf v. Buss (America) Inc., 77 F.3d 914, 921 (7th Cir. 1996);
Wilder v. Prokop, 846 F.2d 613, 626 (10th Cir. 1988). Other cases address whether a specific legal
clam has been raised by the plaintiffs even though not in the complaint. Gilley v. Protective Life Ins. Co.,
17 F. 3d 775, 781 (5th Cir. 1994) (plaintiff did not mention an issue in complaint or any other time until
responding to summary judgment; tria court had to consider that new issue in ruling on maotion). Certainly, if
there is not adequate notice, summary judgment on the new ground should not be granted. John Deere Co.
v. American Nat. Bank, 809 F. 2d 1190, 1192 (5th Cir. 1987) (ground injected by court, not raised by
moving party, and factudly not fully presented). No amendment to the motion was necessary.



123. Even if there was some technicd flaw in Blue Crosss mation, the issue was fully presented and was
ready for resolution. It istrue that a the motion hearing, plaintiffs counsd argued that the bad faith question
was not ripe. The circuit judge disagreed. It is not for alitigant to decide at a hearing, after an issue has
been fully joined by the motion and response, that it should no longer be considered joined. If aparty ison
adequate notice of an additiona issue to be considered a the motion hearing, if everything regarding thet
issueis before the court, then it isripe for condderation as much as any issue specificdly in the motion. The
bad faith exception, based on "illegd™ contract terms, was ready to be decided.

124. Insofar as Blue Cross's counsel stated that the issue in its motion was that the administrator was not the
proper party, that is smply the legd effect if there is no bad faith. In Blue Crosss view, it was not the

proper party because absent evidence of bad faith, there was nothing on which the plaintiffs could base
these claims againgt them. We do not see that Blue Cross was saying that bad faith should not be addressed
by the judge, only that since there was atota absence of evidence regarding it, independent liability for the
clams adminigtrator never arose. Thus Blue Cross remained an improper party in asuit by the beneficiary.
That was indeed alegd question, as the only thing that would make Blue Cross a proper party was the

legd effect of the disputed provisons.

125. In the frequently repesated gphorism, a court "does not try issues on a Rule 56 mation; it only
determines whether there areissuesto betried.” Townsend v. Estate of Gilbert, 616 So.2d 333, 335
(Miss.1993). When there are no disputes of relevant fact but only disputes of relevant law, thereis no basis
for atrid. The party seeking judgment has the burden of showing that no genuine issue of materid fact exists
to try. Crumv. Johnson, 809 So.2d 663, 665 (Miss. 2002). The facts on whether Blue Crosswas a
clams adminigtrator and the provisons that dlegedly wereillegd were fully before the trid court. Bad faith
was not to be determined from disputed facts, but instead from disputed law on the validity of the
subrogation and third party excluson provisons.

1126. The centra question for the trid judge was whether "the pleadings, depositions, answersto
interrogatories and admissions on file, together with the affidavits, if any, show that there is no genuine issue
asto any materid fact and that the moving party is entitled to a judgment as a matter of law." M.R.C.P. 56
(c). The precision of pleadingsis not what controls but whether notice of the issues has been full and fair.
The plaintiffs are the ones who raised the bad faith point. They aleged that the provisions that Blue Cross
was trying to enforce were illegd and that is where the bad faith arose. If these provisions were not illegd,
then the "facts' aleged by the plaintiff, which were the provisons themsalves, were undisputed and
immaterid. If the provisons wereillegd, then perhaps Blue Crosss knowledge of illegdity becomes relevant
and disputed. That point is never reached if the provisons themselves are legaly vdid.

127. Based on the evidence available, not on evidence that might later be presented, atrial "court's decision
isreversed only if it gppears that triable issues of fact remain when the facts are viewed in the light most
favorable to the nonmoving party."Robinson v. Snging River Hosp. Sys., 732 So.2d 204, 207
(Miss.1999). Thetrid court should grant the motion if it "finds that the plaintiffs would be unable to prove
any factsto support hisclam.” Smith v. Braden, 765 So.2d 546, 549 (Miss. 2000). Therefore, the validity
of this summary judgment rises and falls on whether these were enforceable provisons. That is a question of
law. We now turn to that question.

2. Evidence of bad faith

128. Theinitid legd point on Blue Crosss potentid liability is that its satus as the adminigrator for clams



and not the actud insurer limitsits liability. The Supreme Court examined asmilar issuein asuit involving
the City of Tupelo. Bassv. California Life Ins. Co., 581 So.2d 1087 (Miss. 1991). The City obtained a
policy from Cdifornia Life Insurance Co., which in turn contracted with an "adminigrative organization”
entitled Variable Protection Administrators, Inc. The Supreme Court adopted a standard from afederd
court precedent involving insurance adjugters, as the one aso gpplicable to a claims adminidrator:

The relationship between an adjuster and the insured is a purely contractua one. The adjuster does
not owe the insured a fiduciary duty nor a duty to act in good faith, asthe plaintiff clams.

An adjuster has aduty to invetigate dl relevant information and must make aredidtic evaludtion of a
dam. However, an adjudter is not ligble for ample negligence in adjusting a clam. He can only incur
independent liability when his conduct congtitutes gross negligence, malice, or reckless disregard for
the rights of the insured.

Dunn v. Sate Farm Fire & Casualty Co., 711 F.Supp. 1359, 1361 (N.D. Miss.1987) (citations
omitted), quoted in Bass, 581 So.2d at 1090. The Supreme Court concluded that Dunn "provides the
better standard for an adjuster/adminigtrative agent such as VPA." Bass,, 581 So. 2d at 1090.

1129. Since bad faith must be shown, we look at the argument that Blue Crosss bad faith is shown by its
seeking compliance with two dlegedly illegd termsin the hospitd's plan. A Blue Crass exhibit to summary
judgment showed that both provisions had been presented to and gpproved by the state insurance
commissioner. One stated that benefits would not be paid for an "injury growing out of an act or omisson
of another party for which aclaim or recovery isor will be pursued. If no claim or recovery is or will be
pursued, Benefits otherwise will be available under the terms of this Plan." No authority was cited in the trid
court brief nor on apped asto why that isillega. The casdaw that the plaintiffs discussed gpplied to the
subrogation provison. The two provisions work together, and thus we turn to the provision for which some
argument is presented.

1130. The other chdlenged provison required that a beneficiary sign areimbursement or subrogation
agreement. By Statute, insurance companies are permitted to require "information essentia for the insurer to
administer coordination of benefits and subrogation provisions' of their policies. Miss. Code Ann. § 83-9-
5(h) (Rev. 1999). The attorney for the plaintiffs exchanged severd |etters with Blue Cross regarding the
coordination of benefits with other insurance providers and the need for the subrogation or reimbursement
agreement to be executed. Asto the timing of these letters, the accident occurred in May 1998, the first
letter referenced in the exhibitsisin June 1998, and additiona |etters were sent between the attorney and
Blue Crossin September 1998, and February, March, April and June 1999. The decison on which the
plaintiffs now rely was handed down in March 1999. We briefly note what that did to insurance
subrogetion law.

1131. The Supreme Court held that an insurance company had no right to be reimbursed for its payments
until the insured had been fully compensated for injuries. Hare, 733 So. 2d at 284. The case in no way
rejected provisions for subrogation or found that an insurance company's ingstence on the right was in some
fashion bad faith. Instead it only discussed the operation of subrogation. See Jeffrey Jackson, Missssppi
Insurance Law 8§ 13:15 (2001) (discusses Hare, and points out that the federd Employee Retirement
Income Security Act governs most group plans, not state law).

1132. Hare was decided on March 18, 1999. On March 29, Blue Cross sent a letter to the plaintiffs



attorney noting the opinion, and seeking the information necessary to gpply the "make whole' principle.
Rehearing in Hare was denied on May 6, 1999, and on June 8 Blue Cross had executed a reimbursement
agreement that specificaly referred to Hare. It stated that the beneficiary "will, out of the amount recovered
in excess of the amount necessary to make him whole," reimburse Blue Cross for the benefits that it had
paid. Pope as the injured party signed the document in Jduly.

1133. The only question asto bad faith is the one that arose from Hare. Almost immediately upon that
decison being rdeased, Blue Cross as plan administrator communicated with the plaintiffs atorney and
discussed what was needed to implement the "make whol€" concept. This does not create a jury question
as to bad faith. There was no procedurd irregularity, no surprise, and no dispute of materia fact. We affirm
summary judgment that, since no bad faith was shown, Blue Cross was entitled to be released from lighility.

134. THE JUDGMENT OF THE CIRCUIT COURT OF ATTALA COUNTY ISAFFIRMED.
ALL COSTSOF THE APPEAL ARE ASSESSED TO THE APPELLANTS.

McMILLIN, C.J., BRIDGES, LEE AND BRANTLEY, JJ., CONCUR. IRVING, J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY KING, P.J.,, THOMAS
AND MYERS, JJ. CHANDLER, J., NOT PARTICIPATING.

IRVING, J., DISSENTING:

1135. The mgority holds that the grant of summary judgment was proper in this case even though the non-
moving party was never given afar opportunity to oppose it. Such aholding, in my judgment, isa
throwback to the days of trial by ambush; therefore, | respectfully dissent.

1136. Blue Crosss motion for summary judgment aleged:

Blue Crossisthe Clams Adminigtrator for the employee benefit health plan sponsored and funded by
Neshoba County Generad Hospitd. As Clams Adminigrator, Blue Crossisto determine, in
accordance with the plan, the qualification for payment of claims submitted and to process clams and
disburse payments pursuant to the plan. Blue Cross does not have discretionary authority or control
to manage the Plan. Claims Administrators, such as Blue Cross, lacking any discretionary
authority, cannot be held liable, as a matter of law under Mississippi law.

The contract between Blue Cross and Neshoba County Hospital was attached to the motion as well as
severa other documents purporting to show what Blue Cross had done as plan administrator.

1137. In reaching the result it reaches today, the mgority concludes that Blue Crosss pleadings were
aufficient to put Rasberry on notice that what Blue Cross was actudly saying was that:

Claims Adminigtrators, such as Blue Cross, lacking any discretionary authority, cannot be held ligble,
asamaiter of law under Missssppi law, and if we are mistaken in this assumption, our second
defense is that we have not acted in bad faith in the delayed payment of the claims which we
admit were compensable all along.

1138. | should point out that the mgjority'sinterpretation of what Blue Crossintended by its pleading is more
generous than Blue Crosss own interpretation. On two occasions, Blue Cross expressed what it
considered to be the red thrust of its motion. Thefirst occasion was in its response to Rasberry's Rule 56



(e) (f) motion which will be discussed later in this opinion. Inits response, Blue Cross dated:

Blue Crossis not the proper party in this suit. Blue Crossis the Claims Adminigrator of a Sdf-
Funded Group Hedlth Plan Sponsored by Neshoba. This Court can determine, as amatter of law,
whether Blue Cross isthe proper party to this action.

The second time that Blue Cross explained what it was asserting in its summary judgment motion was
during the hearing on the motion. At the very beginning of the hearing, Blue Crosss counsd said: "Blue
Cross filed this motion in January for summary judgment, and its primary argument was that they are not the
proper party in this cause.” At alater point during the hearing, Blue Crosss counsd said:

The digtrict court in Burley versus Home Owners Warranty Court [Sc] held that claims administrator
could [9¢] perform grictly adminidrative functions without discretionary authority cannot be held
liable under Mississppi law.

The casesthat are cited by the plaintiffs have not overruled or changed this -- the law in Burley. It
only stated that an adjustor or administrator can incur independent ligbility if their acts condtitutes [Sic]
gross negligence, mdice or reckless disregard for right of insured.

At ill alater point in the argument at the hearing, Blue Crosss counsd said:

Judge, our motion isthat basically we are not the proper party to this action. Neshoba County isthe
one who -- the plan beongs to them. The provisons within the plan belong to them. The provisions
aelegd.

And even if we are the proper party, everything that we did was proper.

The above quotes from the transcript of the hearing on the motion for summary judgment leave no doubt as
to Blue Crosss view of the intended scope of its motion for summary judgment. The mgority's attempt at
explaining away the effect of Blue Cross's unequivocal assertion that Blue Cross was not a proper party is
indeed intriguing. The mgority saysthat al Blue Cross was saying by its argument is that "that isthe legd
effect of afinding of no bad faith." | cannot imagine how such afinding can be made if oneis not a proper
party to the lawsuit. One must bein alawsuit in order for one's actions to be scrutinized.

1139. Rasherry's counsd correctly understood the limited scope of the motion. Thisis shown not only by the
pleadings that he filed but aso by his argument during the hearing on the motion for summary judgment. This
iswhat the record reflects:

The actud legd issue that were here to argue today isthat Blue Crossis only the clams administrator
for the plan. As such, Blue Cross cannot be liable for aleged improper handling of Vivian Rasberry
and Eric Scott Pope's clams for benefits.

* k% % %

If the counsdl opposite wants to raise any arguments as to the merits of our clams for bad faith, they
can do so0 on another summary judgment motion. But the only issue that has been raised here today is
whether Blue Crossis a proper party to this action as a claims administrator.

* % % %



And based on the motion that's before the Court today, al that the defendants are saying is thet there
cannot be any liability. Were not here to argue the merits of the case as to whether they areligble or
not liable for bad faith.

BY THE COURT: | want to hear it, S0 you might start arguing that.

1140. Rasberry's counsd, having correctly understood the limited scope of the motion, made a proper
response to that limited thrust. To say that oneis not a proper party to an action isto say that one does not
belong in the lawsuit because as a matter of law, notwithstanding whet facts are proven, there is no liability
againg that party. To say that the undisputed facts require ajudgment in one's behaf isto say that oneisa
proper party to the lawsuit but his actions do not give rise to liability. Even though counsel for Blue Cross
did assert a the end of her argument that everything Blue Cross had done was proper, she was careful to
make the assartion only after reemphasizing her view that Blue Cross was not a proper party.

1141. It escapes me how the majority can conclude that Rasberry was on notice that Blue Cross was
pleading no liability due to lack of bad faith when Blue Crossitsaf did not share that view of the pleadings.
While |l am not a dl certain that the doctrine of notice pleading gpplies to motions for summary judgment, |
am certain that the opportunity for complete and full discovery is concomitant with the advent of notice
pleading. So even if the maority is correct inits view of the pleadings, | cannot agree thet, given the limited
view of the summary judgment motion, which was shared by both parties, it was proper for thetrid court to
rule on the motion when it did.

1142. In response to the motion for summary judgment, Rasberry filed a Rule 56 (€) (f) motion wherein she
asked thetrid court to:

overrule and deny, or in the dternative to stay prosecution of, defendant's Motion for summary
judgment for the reason that no substantial amount of discovery has been taken in this case to date,
and the said Moation is premature and not ripe for decison . . . . In the aternative, the Court's decison
of said Motion should be stayed or held in abeyance pending a course of pleadings and discovery
which will permit proper dispostion of such aMation.

The specific discovery which plaintiffs need to take in order to properly meet the alegations of
defendant's Motion for Summary Judgment is the comprehensive production of relevant documents,
including underwriting and claims procedures manuals and related documents, and the M.R.C.P. Rule
30 (b) (6) deposition of the defendant and the individua depositions of key underwriters and clams
handlers of the defendant. Furthermore, plaintiffs require a reasonable time to retain and identify an
expert witness who can testify with regard to the issues pleaded in this case,

1143. Given the limited view of the motion as shared by both parties, it is unconscionable, in my judgment,
that the trid court would not withhold ruling on the motion and alow Rasberry an opportunity to take
discovery as requested in her Rule 56 motion. The mgority concludes that Rasberry joined the broader
issue of bad faith as aresult of her response to the motion, and therefore, she had ample opportunity to
show the existence of genuine issues of materia facts regarding Blue Crosss bad faith. Even if Rasberry, by
her response, joined the issue, as the mgority concludes, it is clear that this was an unwitting joinder for any
purpose other than for the limited purpose of resolving the narrow issue as to whether a plan administrator
may ever be held liable for its action, and, in the words of Shakespeare, "thereis the rub.”



1144. Notwithstanding the various documents which Blue Cross attached to its motion, the record is clear
that Blue Crossslegd stance was that it was seeking aruling that its position as plan administrator, not its
actions as plan adminigrator, entitled it to summary judgment. Even accepting the mgority's view that the
issue of Blue Crosss bad faith, via Rasberry's response, was joined for dl purposes, three things remain
clear: (1) everything that Blue Crossfiled and said indicated a more limited view of the motion was
intended, (2) Rasberry's understanding was the same as Blue Crosss, and (3) Rasberry did not conscioudy
forego the opportunity to raise genuine materia issues of fact snce she understood and operated under the
notion that that opportunity would come only after resolution of the question whether Blue Crosswas a
proper party to the lawsuit. It was Blue Cross, not Rasberry, that created thislegd dichotomy. It iswell-
sHtled law that in summary judgment matters, the non-moving party should dways be given the benefit of
the doubt Since summary judgments are not favored. Heigle v. Heigle, 771 So. 2d 341, 345 (18) (Miss.
2000). The law favors atrid on the merits after afull development of the facts and issues.

1145. There can be no doubt that there has not been afull development of the facts in this case since no
sgnificant discovery has taken place. But even without full discovery, it gopears to me that a genuine issue
of materid fact exigsin the present state of things under the mgjority's expanded view of what was before
thetriad court.

6. It ssemstha, in light of Hare v. Mississippi, 733 So. 2d 277 (Miss. 1999), a genuine issue of material
fact exists asto Blue Crosss bad faith in the processing of Rasberry's clam. In Hare, the Missssppi
Supreme Court held that an insurance company has no right to be reimbursed for its payments on a policy
until the insured has been fully compensated for hisinjuries. I1d. at 284 (127). The mgority attemptsto
downplay the sgnificance of the legd impact of Hare on the question of possible bad faith on the part of
Blue Cross. In the mgority's view, the Hare decison "in no way rejected provisions for subrogation or
found that an insurance company's ind stence on the right was in some fashion bad faith." While Hare does
not hold that an insurance company's ingstence on the right of subrogation congtitutes bad faith, it does hold
that an insurance company is not entitled to reimbursement pursuant to a subrogation provison until the
insured has been made whole. It seemsonly logicd that if there is no entitlement to rembursement until the
insured has been made whole, then there is no right to withhold payment of covered expenses on the
condition that recovery may eventually be obtained from the tortfeasor.

147. Thus, though Hare may not make the subject subrogation provison illegd, it is persuasive authority for
the proposition that insurance companies and plan administrators cannot rely on subrogation provisonsto
withhold payments for covered expenses in the absence of the insured being made whole. Congdering this
holding in light of the fact that Blue Cross essentidly provided Neshoba with the plan and withheld
payments under the plan even though Rasberry had not been made whole, there is ample basis to conclude
that a genuine issue of materid fact existed with respect to the issue of bad faith on the part of Blue Cross.

148. The mgority seeks to minimize the effect of Hare on the question of Blue Crosss bad faith by
asserting that Blue Cross wrote Rasberry's counse €leven days after the Hare decison "seeking the
information necessary to apply the 'make whol€ principle” What the mgority fails to mention, however, is
that Blue Cross dready possessed knowledge of Rasberry's automobile palicy, aswell as the amount
which had been paid under the policy. This fact raises the additional question whether Blue Cross,
notwithstanding its admitted knowledge of the holding in Hare, was till attempting to delay the payments
due to Rasberry.



149. For the reasons presented, | respectfully dissent.
KING, P.J., THOMASAND MYERS, JJ., JOIN THIS SEPARATE WRITTEN OPINION.

1. Thelast name of this plaintiff was sodled as "Rasberry” in the complaint, in later pleadings filed by
the plaintiff, and in Blue Crosss records introduced into evidence. It is dso spelled as "Raspberry™ in
other documents including her gppdllate brief. In this opinion we use the initid spdling.



