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EN BANC.
CARLSON, JUSTICE, FOR THE COURT:

1. The Madison County Chancery Court found that a testator's pre-divorce will leaving everything to his
ex-wife remained a vaid will, not expresdy or impliedly revoked by the subsequent execution of a property
Settlement agreement prepared in conjunction with an irreconcilable differences divorce proceeding. Certain
heirs-at-law of the testator appealed the chancellor's decision to this Court, which assigned the case to the
Court of Appeds. The Court of Appeds affirmed the tria court's judgment. This Court granted certiorari to
consider under what circumstances a pre-divorce will is revoked by a divorce accompanied by a property
Seitlement agreement incons stent with the will. We decline to adopt a rule of automatic revocation in such a
case, but attempt instead to clarify the current status of the law of implied revocetion. In doing so, we affirm
the judgment of the Court of Appedls.

FACTSAND PROCEEDINGS BEL OW

2. On December 6, 1993, John A. Hinders (John), and his wife, Joyce Lynne Hinders (Joy), executed
very basic "compatible’ one-page wills leaving everything to each other. It is undisouted that the wills met
the requirements of Miss. Code Ann. § 91-5-1 (1994). In John's will, he directed that Joy serve as
executrix without having to post bond or make an accounting, and he "devisg[d] and bequeeth[ed] al of my
property, red persona or mixed and wherever situated unto my wife, JOYCE L. HINDERS."

113. John and Joy separated in February, 1995, and divorced on August 25, 1995, after 27 years of
marriage. No children were born to the marriage. Prior to the entry of the find divorce decree, John and



Joy executed an eight-page " Separation and Property Settlement Agreement” (property agreement) on
August 11, 1995. The prior wills were not mentioned in the property agreement. After the divorce, it
appears undisputed from the record that the terms of the property agreement were fulfilledd) and that John
and Joy never theresfter lived together (2 Without ever cancdling his 1993 will or executing anew will, John
suddenly and tragicaly died from an aneurism on February 11, 1999.

4. On the next day, February 12, 1999, Joy filed a Petition to Probate Will and Appoint Executrix in the
Chancery Court of Rankin County, Mississippi (3 This case was assigned cause number 45,710. On the
same day, a Decree Admitting Will to Probate and Appointing Executrix was entered, and L etters
Testamentary issued. On March 3, 1999, Joy filed a Motion for Authority to Vote Stock based on the
alegation that John was the sole owner of outstanding stock in JJH., Inc., aMississppi corporation which
served as franchise operator for the McDonald's Restaurants in Brandon and Flowood.4) On the same
date, the Rankin County chancellor signed an order authorizing Joy to vote the stock. On March 9, 1999,
Joy filed aMotion for Authority to Sell Assets, and on the same date, the chancellor sgned an order
granting Joy the authority to sell the restaurant assets of JJH., Inc. in accordance with a purchase and sale
agreement between McDondd's Corporation, JJH., Inc., and John's estate. Thisflurry of activity by Joy
quickly got the attention of John's mother and siblings, because on March 17, 1999, they filed aMotion to
Intervene and to Set Aside Order Authorizing Sdle of Assets, and on March 24, 1999, they filed aMotion
to Dismiss Probate Proceedings.® On March 17, 1999, the same heirs-at-law, ThelmaM. Hinders
(Thelma), Joyce H. Stamps (Joyce), and Joan H. Reinhard (Joan), commenced a separate action by filing a
complaint in cause number 45,880 on the docket of the Chancery Court of Rankin County. In this
complaint, Thelma, Joyce and Joan sought relief via the chancery court's declaration that John's will of
December 6, 1993, had been revoked by the property agreement of August 11, 1995 (executed during the
divorce proceedings), thereby causing John to have died intestate, with his heirs-at-law to inherit from John,
exclusive of Joy, since Joy had received assets from John through the property agreement. Once again,
James, Jennifer, Jane and Judy each filed in this new cause awaiver of process and generd entry of
appearance. By May 5, 1999, it came to light that John had a fixed place of residence in Madison County,
Missssippi, & thetime of his death; therefore, finding that John's will must be probated by the Chancery
Court of Madison County, pursuant to Miss. Code Ann. 8 91-7-1 (1994), the Rankin County chancellor,
by order dated May 5, 1999, transferred cause number 45,710 to the Madison County Chancery Court.
By order dated September 8, 1999, the Rankin County chancellor transferred cause number 45,880 to the
Madison County Chancery Couirt.

5. Based on the Pre-Trial Order and Amended Pre-Triad Order filed in the Chancery Court of Madison
County (Cause Number 99-650), it appears that the two origina causes were consolidated for tria
purposes. On September 29, 1999, the Madison County Chancery Court conducted a hearing on what
had by now become awill contest.

6. In an effort to have John's will revoked, the heirs-at-law called as witnesses Joy Hinders (John's ex-
wife, caled as an adverse witness), Judy Goolsby (who had lived with John for about 3 years prior to his
degth), Thelma Hinders (John's mother), Judith Ann (Judy) Reynolds (John's sister), and Joyce Stamps
(John's sgter). In response, Joy testified and aso called as witnesses Tony Raffa (John's long-time friend
snce high school), and Richard Sparkman (John's certified public accountant). In the end, the chancellor
took this cause under advisement and ultimately entered a detailed seven-page order dated September 22,
2000, and filed for record on September 26, 2000. In her order, the chancellor made findings of fact, cited
the statutes and case law considered by her, and concluded, inter dia, that the execution of the property



agreement did not expresdy or impliedly revoke John's prior will, nor was there any evidence to judtify a
finding that John's conduct established his express or implied intent to revoke the will. The chancellor held:

that the will of John A. Hinders remains avaid will and the property settlement agreement executed
by the (sic) John and Joyce Hinders does not operate to expresdy or impliedly revoke the will dated
December 6, 1993 in which Joyce L. Hinders, his former wife, was the sole beneficiary.

7. Itisfrom this order of the Madison County Chancery Court that the heirs-at-law appedl ed.
PROCEEDINGS BEFORE THE COURT OF APPEALS

118. Before the Court of Appeds, John's heirs-at-law argued that the trid court had erred (1) in making
incorrect conclusions of law thereby requiring a non-deferentia de novo gppellate review, (2) infailing to
aoply therule of law that adivorce revokes the provisions of awill of adeceased for the benefit of the ex-
spouse, (3) in holding that John's prior will for the benefit of Joy was not impliedly revoked by the property
agreement executed by John and Joy during the divorce proceedings and by John's subsequent acts of
revocation, (4) in holding that John's prior will for the benefit of Joy was not expressy revoked by the
property agreement, and (5) in failing to address whether Joy breached the property agreement.

119. The Court of Appeals held (1) that current Mississppi law does not provide for automatic revocation of
apre-divorce will due to a subsequent divorce accompanied by a property settlement agreement containing
provisonsinconastent with the will, Rasco v. Estate of Rasco, 501 So.2d 421 (Miss. 1987); (2) that
based on the evidence and the law, the chancedllor was not manifestly in error in finding that John had not
impliedly revoked his 1993 will, Bower v. Bower, 758 So.2d 405, 412 (Miss. 2000); I n re Estate of
Cannon, 733 So.2d 245, 248 (Miss. 1999); Estate of Lyles, 615 So.2d 1186, 1188 (Miss. 1993);
Rasco v. Estate of Rasco, 501 So.2d 421, 423 (Miss. 1987); Matter of Will of Palmer, 359 So.2d
752 (Miss. 1978); Cain v. Cain, 795 So0.2d 614, 617 (Miss. Ct. App. 2001); and (3) that Joy did not
breach the terms of the property agreement by attempting to take under John'swill.

PETITION FORWRIT OF CERTIORARI

110. In their petition for writ of certiorari before this Court, the heirs-at-law narrow the issues. They claim
that (1) the Court of Appeds correctly found that the issue of automatic revocation is one of broad public
importance requiring determination by this Court, (2) the Court of Appealsfailed to follow the Rasco
decision which purportedly held that a divorce accompanied by a property settlement agreement which is
fully carried out resultsin arevocation (et least by implication) of the provisons of a pre-divorce will in
favor of the ex-spouse, and (3) the Court of Appedals did not conduct a non-deferential de novo review of
the chancellor's decision since the decision was based on incorrect conclusions of law.

DISCUSSION

111. The second issue is digpogitive for our purposes and is the only issue that merits discussion. Thisissue
can be clearly stated as:

|.WHETHER A PRE-DIVORCE WILL CONTAINING PROVISIONSINCONSISTENT
WITH A SUBSEQUENT PROPERTY SETTLEMENT AGREEMENT IN A DIVORCE
PROCEEDING ISREVOKED AUTOMATICALLY, OR BY IMPLICATION.



112. We quickly put to rest the issue regarding automeatic revocetion. In their brief before the Court of
Appeds, the helrs-at-law stated that many states have adopted the rule of revocation by divorce, either by
Statute or case law. However, Mississippi has no such statute, and based on our existing statutes concerning
revocation of wills, aswell as the current case law, it would be judicialy imprudent to consider revocation
by divorce. For the same reasons, it would be ingppropriate to hold that a pre-divorce will is automaticaly
revoked by a divorce accompanied by a property settlement agreement with provisons inconsstent with the
terms of the pre-divorce will. Ingtead the issue quickly becomes whether a pre-divorce will isimpliedly
revoked by a subsequent divorce accompanied by a property settlement agreement containing provisons
inconsistent with the terms of the pre-divorce will. On thisissue, the Court of Appeals correctly points out:

Rather than treat that factud Stuation as an automatic revocation, the Mississppi Supreme Court has
amply weighed those facts, dong with others deemed relevant by the court, to discern whether there
was an implied revocation of the will. Rasco v. Estate of Rasco, 501 So.2d 421, 423 (Miss. 1987).

Hindersv. Hinders, No. 2000-CA-01779-COA, 2002 WL 18272 at 4 (Miss. Ct. App. Jan. 8, 2002).

123. Not surprisingly, al parties rely on our decison in Rasco, in support of their respective positions. A
recitation of the factsin Rasco is necessary here. Kay Leigh Rasco (Kay) and Richard Rasco (Richard)
married. Kay had three children by a previous marriage. In hiswill dated June 29, 1981, Richard made
certain bequests to Kay's three children, but devised the bulk of his estate to Kay, who was dso named in
the will as executrix. On April 13, 1982, the DeSoto County Chancery Court granted a divorce to Kay and
Richard on the grounds of irreconcilable differences, and there was aso a property agreement. This
agreement was to be:

"afull, find and complete settlement of dl their property rights, and. . . full and complete settlement of
the controversy over the property rights of the parties, and save the right of either party to prosecute
his or her suit for complete divorce, this settlement and agreement is and forever after shdl be abar to
any suit a law or otherwise for anything growing out of the marriage relaion of the partiesaswell as
the property rights of the one against the other."

Rasco, 501 So.2d at 422. The terms of the Rascos property agreement are not important to our
discussion here, but thereis an interegting twist in Rasco which does not exist in the case sub judice.
Richard died on November 24, 1982; however, notwithstanding the divorce and property agreement, from
the date of the divorce until the date of Richard's death, Kay and Richard continued to live together, even
deegping in the same bed, and failed to carry out the terms of the property agreement. In finding no intent by
Richard to justify an implied revocation of his pre-divorce will, this Court referred to a Tennessee case and
stated:

In arecent Tennessee case, I n Re Estate of Perigen, 653 SW.2d 717 (Tenn. 1983), the lower
court held awill was revoked by implication, due to a subsequent divorce accompanied by a
property settlement. On apped, the Tennessee Supreme Court noted that provisions of the property
settlement agreement had not been carried out and that the spouses had cohabitated [sic] until the
husband's death. The Tennessee Court ruled:

[G]enerdly adivorce accompanied by a property settlement agreement which isfully carried out
according to its terms should have the effect of revoking a prior will in favor of aformer spouse,
especidly where the parties thereafter "sever al ties,” .... Where the property settlement agreement is



not carried out or even attempted to be implemented, as in the present case, however, we do not
think that the rule of the [implied revocation] is necessarily controlling.

653 S.W.2d at 720.
Rasco, 501 So.2d at 424.

114. Armed with this pronouncement from this Court, the heirs-at-law in the case sub judice deduce that
when confronted with the divorced parties severance of dl ties and fulfillment of the property agreement,
this Court would conversdy hold that there was an implied revocation of any pre-divorce will. In fact, in
their petition for writ of certiorari before this Court, the hairs-at-law state:

When addressing the issue of implied revocation, this Court's decison in Rasco presents three (3)
requirements for afinding of implied revocation: (1) adivorce; (2) aproperty settlement agreement;
and (3) afulfillment of the terms of the property settlement agreement. According to this Court, the
presence of these three (3) dements ™. . . should have the effect of revoking a prior will in favor of a
former spouse. . ." Rasco, 501 So.2d at 423-24 (quoting I n Re Estate of Perigen, 653 S.W.2d
717,720 (Tenn. 1983)) . . . .. The Rasco Court went on to say that implied revocationis clear
"especially where the parties sever dl ties” 1 d. (emphasis added). But, as indicated by the word
"especidly,” this Court offered the severing of ties not as arequired dement, but rather an enhancing
factor, the absence of which does not preclude afinding of implied revocation.

It is gpparent from this argument that the heirs-at-law posit that the law in Rasco provides that in awill
contest, once there is proof of adivorce, a property settlement agreement, and a fulfillment of the terms of
the property settlement agreement, the assured result, as amatter of law, isthat thereis an implied
revocation of the pre-divorce will. However, the heirs-at-law misconstrue our holding in Rasco.

115. In Rasco, this Court, inter dia, (1) acknowledged that revocation of willsin Mississppi is governed by
satute (Miss. Code Ann. § 91-5-3); (2) acknowledged that in certain cases the facts may bring about "an
implied revocation by operation of law;©) acknowledged that this Court had held "that revocation of awill
must be accomplished in some competent manner by the testator, or someone acting for himin his presence
.. .;"(@ and, acknowledged that prior pronouncements from this Court "held that a divorce with a property
Settlement agreement would not operate to impliedly revoke a prior will unless the settlement evidenced the
testator's intent to do so."€! Rasco, 501 So.2d at 423. The Rasco Court quoted from McKnight v.
McKnight, 267 So. 2d 315 (Miss. 1972):

A reading of the cases from the jurisdictions which recognize the doctrine will reved that most of the
courts hold that implicit in the determination of whether the property settlement shal impliedly revoke
the will (at least asto legacies to the divorced spouse) is the question of whether the testator intended
that the settlement should operate as afulfillment of support rights or as an ademption of a prior-
created legacy and release by the divorced spouse of al rights in the deceased's estate. 267 So.2d a
317.

Rasco, 501 So.2d at 423. Additiondly this Court stated in Rasco thet it reviewed the Rasco will and
settlement agreement "in light of the surrounding circumstances’ and noted "that any document presented as
a subsequent declaration must reved by 'clear and unequivocabl€ [sc, unequivocal] evidence, an intention
torevokethewill.” 1d. a 424. This Court further stated:



Looking to the facts and circumstances of this case, the terms of the will itsdlf, the divorce decree and
the property settlement, and the conduct of the parties, this Court finds no intent to warrant the
implied revocation of Rasco's will.

Id. at 424 (emphasis added).

116. The heirs-at-law argue that the "severing dl ties' factor found in Rasco is not an added (fourth)
element required to prove implied revocation, but "rather an enhancing factor, the absence of which does
not preclude afinding of implied revocation." The heirs-at-law further argue that the Court of Appeds
erroneoudy devated this "enhancing factor” to "the tantamount eement required for afinding of implied
revocation."

117. However, the Court of Appeds correctly applied Rasco to the facts in the case sub judice, and the
heirs-a-law again miscongtrue the pronouncements in Rasco.

1118. While we correctly relied on the Tennessee case of | n Re Estate of Perigen in reaching our decison
inRasco, such reliance does not, as the heirs-at-law suggest, bring us to the conclusion that thereis an
implied revocation of John'swill because of fulfillment of the terms of the property settlement agreement and
severance of al ties by John and Joy.(2 Firgt of al, the Tennessee Supreme Court in Perigen
acknowledged the Tennessee rule "that a divorce and property settlement between spouses operated asa
matter of law to revoke provisonsin a pre-existing will of one spouse in favor of the other” was one of
judicid fiat, 653 SW.2d at 719 (citing Rankin v. McDearmon, 38 Tenn.App. 160, 270 SW.2d 660
(1953), a Tennessee Court of Appeals case), inasmuch as " Tennessee has no generd satute governing the
revocation of wills. A testamentary instrument may be revoked by the testator in various ways, such as
destruction, mutilation, or the execution of alater will. See Price v. Price, 37 Tenn.App. 690, 694, 269
S.W.2d 920, 921-22 (1954)." Perigen, 653 SW.2d at 719.

119. Missssppi has a gatute governing revocation of wills. Miss. Code Ann. § 91-5-3 (1994) providesin
pertinent part:

A devise so made, or any clause thereof, shal not be revocable but by the testator or testatrix
destroying, canceling, or obliterating the same, or causing it to be done in his or her presence, or by
subsequent will, codicil, or declaration, in writing, made and executed.

1120. In Rasco, we acknowledged that this Statute was not an exclusive statement on the waysin which a
will could be revoked in this state. 501 So.2d at 423. However, certainly, this statute represents a clear
legidative mandate which must be followed in conjunction with our judicialy crested factors concerning
revocation of wills.

121. We turn to the facts of the case before us today. John and Joy executed their property settlement
agreement on August 11, 1995, and they were divorced on August 25, 1995. The property agreement
provided, inter dia, that John would pay Joy $5,000 per month in permanent periodic aimony, to be
reduced to $2,500 per month if Joy re-married; that if John or his estate sold any of the McDondd's
franchises, Joy would receive no sum from the sde of the Pearl franchise, $75,000 upon the sale of the
Brandon franchise, and $75,000 upon the sale of the Flowood franchise; that John and Joy would each
receive one-hdf of the net proceeds from the sale of the marita domicile, and would be responsible for their
respective federa and state income taxes if a replacement residence were not purchased by either; that



there was a confirmation of a satisfactory division of household goods and furnishings; that John would
cause Joy to remain as an insured under a hedlth insurance policy by meeting certain conditions; that John
would keep in force a $50,000 life insurance policy with Joy has the named beneficiary; that John would
trangfer to Joy, free and clear of dl liens, the Chevrolet Suburban being driven by her; that Joy would
relinquish any claim to John's Mercedes SEL Sports coupe; that Joy would transfer to John any interest or
title she had in a Sea Ray boat, with John assuming dl ligbility; that John would transfer to Joy any interest
he had in Joy's horse and horse trailer; that John and Joy would each own their respective IRA accounts,
disclaming any interest in the other's IRA account; that John would indemnify Joy from any liability on any
McDonad's franchise or lease agreements; that John would receive the monthly payments on a promissory
note executed by two individuas, but with John and Joy equdly dividing the balloon payment or any early
re-payment of the promissory note; that John would pay Joy's attorneys fees incurred concerning the
divorce and property agreement; and, that John would be respongible for any additional federd or state
income taxes imposed against John and Joy as aresult of subsequent audits by the IRS or the State Tax
Commisson.

122. There is no dispute that John basically complied with the property agreement, with the exception of the
life insurance policy, which John assigned to the bank as collatera when he was refinancing the McDondd's
restaurants. On the other hand, Joy admits that notwithstanding the provisions of the property agreement
concerning the IRA accounts, she did in fact, shortly after John's death, withdraw $13,000 from John's IRA
account (she was till the named beneficiary), and Joy aso withdrew $22,000 from John's checking account
(again, Joy was il listed also on that account).

123. After the divorce, John and Joy never theregfter lived together, and in fact, after the divorce, both John
and Joy commenced long-term live-in relaionships with others.

124. 1t is obvious that in the case of John and Joy, there was (1) a divorce (2) a property settlement
agreement, and (3) afulfillment of the terms of the property settlement agreement. Also, John and Joy never
lived together after the divorce. Accordingly, the heirs-at-law would have us stop here and declare an
implied revocation of John's pre-divorce will, and further declare that John, therefore, died intestate thereby
meaning that John's heirs-at-law would inherit John's estate, with Joy being limited to the provisons of the
property agreement concerning what she would receive. In fact, the heirs-at-law state that Joy is precluded
by the terms of the property agreement from receiving anything other than what is provided for in the
property agreement, based on the following provisions in the property agreement:

16.

This Agreement shdl be binding upon the Husband and Wife and aso upon their heirs, estates,
successors and assigns.

17.

This Agreement condtitutes the entire agreement between the parties and each party acknowledges
that there are no other or further agreements not expresdy included herein . . .

20.



... this Agreement shal estop and preclude either party from making other or further demands and
clams upon the other not included herein . . .

However, notwithstanding the aforementioned terms of the property agreement, and notwithstanding the
existence of a divorce, aproperty settlement agreement, and fulfillment of the terms of the property
agreement, our inquiry does not stop. To determine whether thereis an implied revocation of John's pre-
divorce will, we are bound by Rasco to look "to the facts and circumstances of this case, the terms of the
will itsdlf, the divorce decree and the property settlement, and the conduct of the parties.” 501 So.2d at
424,

125. The hars-at-law emphasize John's regular payment of dimony, the sale of the maritd home and Joy
receiving half the proceeds, their persona property being distributed according to the agreement, John
paying Joy's hedth insurance, Joy recaiving title to a Chevy Suburban after John finished making the
payments, John keeping a boat and Joy keeping a horse and horse trailer, John assuming al liabilities for
certain restaurants, Joy receiving haf the proceeds of a promissory note owed to John for the sale of
property and John paying Joy's attorney feesin the divorce action. They aso note that both John and Joy
had moved on to serious persond relationships with others by the time of John's deeth, thereby "severing
their ties" with each other.

126. Joy emphasizes that John, an astute businessman, never revoked or attempted to destroy his 1993
pre-divorce will, but instead, he kept thiswill in his possession, readily at hand in his desk drawer, and John
never had another will prepared, despite advice from his live-in companion to do so and annua reminders
from his accountant to update his will 22 John left Joy as ajoint account holder on both his corporate and
persona checking accounts. John kept Joy as the beneficiary on his IRA account and had his accounting
firm continue to prepare Joy's persond tax returns a his expense. Also there was evidence that John would
quite often personally deliver the aimony checks to Joy, supposedly to check on her well-being, and that he
continued to express emotiond fedings for Joy.

127. We certainly take note of the existence of the aforementioned paragraphs 16, 17, and 20 in the
property agreement of John and Joy, which paragraphs are utilized by the heirs-at-law to opine that John
intended through the property agreement to revoke any will or other writing which might contain provisons
incons stent with the property agreement. However, we must remember that in Rasco, there was smilar
language in the Rascos property agreement. Again, in Rasco, we looked not only at the will and property
agreement but we looked a so beyond these documents to consider the facts and circumstances of the case
and the conduct of the parties. We find further language in Rasco compelling here:

This Court notes that any document presented as a subsequent declaration must revea by “clear and
unequivoca evidence, an intention to revoke the will. Matter of Will of Palmer, 359 So.2d 752
(Miss. 1978); McCormack v. Warren, 228 Miss. 617, 89 So.2d 702 (1956). Proof of intent or
reference to the prior testamentary instrument is smply not present in the divorce decree or property
settlement agreement. Furthermore, this Court notes that properties devised under the will fail to
correspond to those listed in the property settlement agreement.

501 So.2d at 424. Asin Rasco, in the case before us today there is absent proof of intent on John's part to
revoke his pre-divorce will, and there are no references to John's will or Joy's will in the divorce decree or
the property agreement. Likewise, asin Rasco, the properties devised or bequeathed under the wills of
John and Joy "fail to correspond to those in the property settlement agreement.” John's heirs-at-law were



required to show, by clear and unequivoca evidence, that John intended to revoke his 1993 will. The
chancery court found, after consideration of the terms of the will, the property settlement, and the conduct
of the parties, that the heirs-at-law had faled in this burden.

128. The heirs-at-law argue that we should afford a non-deferential de novo review of thetria court's
findings based on its incorrect conclusions of law. However, both the chancellor and the Court of Appedls
correctly applied our prior case law to this case, and the Court of Appedals applied the correct standard of
review as to the chancdlor's findings of fact. The chancellor was there on the scene, heard the testimony of
the witnesses, dbeit conflicting testimony, and most importantly, had the opportunity to observe the
demeanor of the witnesses as they testified. Asthe Court of Appeals pointed out:

However, in those ingtances where there is a conflict in the evidence, it is the chancdlor's duty, Sitting
asfinder of fact, to assess the evidence and determine what weight and worth to giveit. Cain v.
Cain, 795 So.2d 614, 617 (1 7) (Miss. Ct. App. 2001). So long asthere is substantia evidencein
the record that, if found credible by the chancellor, would provide support for the chancdlor's
decison, this court may not intercede smply to substitute our collective opinion for that of the
chancdllor. Bower v. Bower, 758 So.2d 405, 412 (1 33) (Miss. 2000).

Hinders, No. 2000-CA-01779-COA, at 1 9.

1129. After review of the record this Court finds that the chancery court's judgment is supported by
subgtantia evidence. In so finding, this Court acknowledges that this litigation has been traumatic for Joy
and for John's heirs-at-law. Additionally, no fault should be assumed based on the preparation of the
documents relevant to the divorce proceeding of John and Joy, such as the preparation of the property
agreement, which gppears to have contained terms and provisions common with numerous other property
Settlement agreements prepared in conjunction with "irreconcilable differences’ divorce proceedings. But no
doubt, "experience is the best teacher." Therefore, kegping in mind the requirement that pursuant to Satute
and case law, "any document presented as a subsequent declaration must reved by “clear and unequivoca’
evidence, an intention to revoke the will," (1) this Court strongly suggests that, in the future, if partiesto a
divorce action involving property settlement agreements wish to revoke prior wills, they should include
express language to this effect in the property settlement agreement. After dl, in today's society, it Smply
does not seem uncommon that divorced couples continue to maintain civil and even amicable relationships
with each other. 22 That a divorced spouse who remains unmarried, though maintaining along-term
romantic relationship with another person, would choose to keep hisher ex-gpouse as a legatee (even the
sole legatee) under a pre-divorce will Smply is not beyond the relm of comprehension. In the case before
ustoday, we do not conclude that John chose to keep Joy as alegatee under his pre-divorce will, but we
are compelled to conclude that the heirs-at-law have clearly failed to prove by "clear and unequivocal
evidence' John's intention to revoke his pre-divorce will in favor of Joy. If a person wishes to remove an ex-
spouse from a pre-divorce will, clearly the better course of action isto (1) make such intention clear with
express language in any property settlement agreement prepared in conjunction with the divorce
proceedings, and/or (2) make a new post-divorce will removing the ex-spouse from the will (13}

CONCLUSION

1130. Consistent with our applicable statutes and case law, we decline to adopt arule of revocation of awill
by divorce. We dso decline to adopt arule that a pre-divorce will is automaticaly or expresdy revoked by
adivorce accompanied by a property settlement agreement with provisions inconsstent with the terms of



the pre-divorce will. On the other hand, we do once again acknowledge that there may be an implied
revocation of apre-divorce will in cases where there is a divorce accompanied by a property settlement
agreement with provisons inconsstent with the terms of the pre-divorce will; however, any document
submitted by a contestant as a subsequent declaration pursuant to Miss. Code Ann. § 91-5-3 must reved
by "clear and unequivoca” evidence the tetator's intention to revoke the prior will by "[lJooking to the facts
and circumstances of [the particular] case, the terms of the will itsdlf, the divorce decree and the property
settlement, and the conduct of the parties.” Rasco, 501 So.2d at 424.

1131. Accordingly, for the reasons herein stated, the judgments of the Madison County Chancery Court and
the Court of Appeds are affirmed.

132. THE JUDGMENT OF THE COURT OF APPEALSISAFFIRMED.

PITTMAN, CJ.,, WALLER, COBB, DIAZ AND GRAVES, JJ.,, CONCUR. McRAE, P.J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY EASLEY, J. SMITH,
P.J., NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

1133. The property agreement between Joy and John prior to their divorce is undeniably binding upon them.
Paragraphs 16, 17, and 20 of the property agreement further bind the "heirs, estates, successors and
assgns' and act asacodicil to John'swill. As such, the agreement has specifically ddinested how John's
property should be disbursed with regards to Joy and with regards to John's heirs and his estate. The
agreement should be read in conjunction with the will, and John's wishes should be followed. | disagree
with the decison to essentialy overlook the codicil and gpply John's prior will. Accordingly, | respectfully
dissent.

1134. "A 'codicil' isaclause, or clauses, added to awill by the testator after the will has been executed, and
does not revoke the will, but is to be construed with it as one entire ingtrument. A codicil may confirm,
revoke, explain, dter, modify, add to, or subtract from any one or dl the provisons of awill, and it is never
considered or construed independently of the origind will, but in connection therewith.” Holcomb v.
Holcomb, 173 Miss. 192, 159 So. 564, 566 (1935) (citations omitted).

1135. Again, the agreement stated that it "shal be binding upon the Husband and Wife and aso upon their
heirs, estates, successors and assigns.” Paragraph 16. Further, it "congtitutes the entir e agr eement
between the parties and each party acknowledges that there are no other or further agreements not
expresdy included herein. . ." Paragraph 17 (emphasis added). Finally, the "[a]greement shall estop and
preclude ether party from making other or further demandsand claims upon the other not included
herein. . ." Paragraph 20, (emphasis added).

1136. The property agreement did not revoke the will. However, the language shows that the agreement was
essentialy a codicil which modified the disbursement of John's property as set forth in hiswill. It wasa
resolution of al property settlements between Joy and John, then and forever. The failure of the chancery
court, the court of appeds, and the mgjority to read the two documents together is disastrous. Y es, John
should have executed another will or included an express statement that the property agreement modified
the prior will which left dl of his assats to Joy. However, any reasonable person reading the will and the
property agreement together and taking John's actions into account can see that John's intent was to modify



the disposition of his property and proceed with the property agreement asto Joy. In keeping with Rasco
v. Estate of Rasco, 501 So.2d 421 (Miss. 1987), John's will was not revoked, but it was, in essence,
modified.

1137. Accordingly, | dissent.
EASLEY, J., JOINS THIS OPINION.

1. Where necessary, there will be discussion as to whether there may have been afailure to fulfill certain
provisions of the property agreement, but in our decision today, we treet this issue from the view that there
was totd fulfillment of the terms of the property agreement.

2. Theimportance of this fact will soon become apparent.

3. While of no moment in disposing of the issues before this Court, John's heirs-at-law have emphasized all
aong that Joy filed to have the will probated the day after John's desth and before he was even buried.
However, any perceived greedy motive on Joy's part isin dispute, because, inter dia, Richard Sparkman,
John's certified public accountant (whose firm handled more than 165 McDona d's owners'operators
nationwide), testified that he was notified by Dianne Gunn, John's in-house accountant, within an hour of
John's death, and he informed Gunn to locate the will as quickly as possible because "1 thought it was red
important to get our hands around the operations of the business as soon as possible. | think McDonad's
was a0 notified very shortly theresfter.” (John had McDonad's franchises in Brandon, Pearl and
Flowood).

4. According to the property agreement, JJ.H., Inc. dso served as franchise operator for John'sthird
McDonad's franchise in Pearl. At the time of the hearing before the chancellor, dl three McDonad's
franchises had been sold. Consgtent with the provisions of the property agreement, Joy received nothing
from the sde of the Pearl McDondd's, but she did receive $75,000 for the sdle of the Brandon
McDonald's and $75,000 for the sale of the Flowood McDondd's.

5. The movants were Thelma M. Hinders (Thelma), John's mother, and two of John's Ssters, Joyce H.
Stamps (Joyce) and Joan H. Reinhard (Joan). After Joy claimed through subsequent pleadings that John
had other sblings who had not joined in the pleadings, these other shlings, James C. Hinders (James),
Jennifer H. Peterson (Jennifer), Jane Hinders (Jane), and Judith Ann H. Reynolds (Judy), each executed
and caused to befiled awaiver of process and generd entry of gppearance. The mother and siblings will
sometimes be referred to collectively as John's "heirs-at-law.”

6. Citing Hilton v. Johnson, 194 Miss. 671, 12 So0.2d 524 (1943); Lee v. Blewett, 116 Miss. 341, 77
S0. 147 (1918); Hoy v. Hoy, 93 Miss. 732, 48 So. 903 (1909); and, Garrett v. Dabney, 27 Miss. 335
(1854).

7. Citing Ramsey v. Robinson, 346 So.2d 379 (Miss. 1977); and, Livelar v. Arnold, 233 So.2d 760
(Miss. 1970).

8. CitingMcKnight v. McKnight, 267 So.2d 315 (Miss. 1972).

9. The exigence of thisfact isin disoute.



10. Joy infact did make anew will after her divorce from John, and in her new will, John was not
mentioned, and Joy |eft her entire estate to her two Ssters.

11. Rasco, 501 So.2d at 424, citing Matter of Will of Palmer and McCormack v. Warren, both cited,
supra.

12. Casein point - Kay and Richard Rasco continued to live together, even deeping in the same bed, from
the time of their divorce until Richard's degth. Rasco, 501 So.2d at 422.

13. Thisisexactly what Joy did.



