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MCMILLIN, CJ.,FOR THE COURT:

1. Summary judgment was entered against A. D. McLeod on his claim of legal ma practice and fraud
againgt Robert Jackson, Sr. On appeal, McLeod presents an affidavit not filed with the circuit court and
asks that we congder it as abagis to reverse summary judgment. Since nothing in opposition to summary
judgment was presented at trid and new information on apped is unusable, we can only affirm.

l.
Facts

2. On May 1, 1996, A. D. McLeod hired Robert Jackson, S., as his atorney to assst himin forming a
limited liability company with Michagl Albanese and B.W. Smith Corporation, cdled Preferred Bedding,
LLC. Jackson drafted the LL C agreement and advised the parties on legd issues. What was not completed
was any writing setting out the contributions of each member. McLeod asserts that this absence has caused
him financid harm since his disproportionately large investment is not reflected on any documents. He
aleges that subsequent litigation over the company has been a direct result of Jackson's ma practice.



Jackson prepared a document on which this information was to appear, advised his clients regarding it, but
it was never completed by those who formed the company. According to Jackson, one client opposed
doing so.

13. Inthe record is a letter, dated May 3, 1996, that McLeod wrote to Albanese. McLeod wrote that
Jackson ingructed that each partner fill out on aform the amount of their contributions to the company.
McLeod listed in the letter what he believed were his contributions. He requested that Albanese do
likewise. However, at a meeting between McLeod, Albanese and Jackson prior to filing the agreement,
Albanese informed Jackson that he did not want to include his contributions. Jackson told Albanese that
including the contributions in the formation agreement was not necessary. Jackson then filed the agreement
with the Missssippi Secretary of State without the contribution provisons included.

4. Thereis not much information in the record regarding later events, other than it is evident that business
and relationships were poor. In 1999, McL eod filed this suit againgt Jackson, aleging negligence and fraud
in failing to comply with the statutory requirements of forming an LLC. McLeod damed to have suffered
damages as aresult of Jackson's negligence because his share of the company was not reflected on any
agreement with the other owners.

5. In due course, Jackson moved for summary judgment. In his motion, Jackson included an affidavit by
Francis Turner, an attorney who practices extensvely in the formation of LLC's. Turner supported
Jackson's assertion that no legal negligence had occurred and that Jackson had abided by the provisions set
forth in gpplicable satutes. Jackson asserted that he had not failed in his duties to McLeod merely because
he abided by his client's wishes not to include this provision in the formation agreement. Those duties will be
discussed below.

6. The summary judgment motion was granted on April 13, 2001. The court found that nothing disputed
Jackson's evidence that he had complied with the standard of care.

7. McLeod proceeded below and now on gppea without counsdl. His brief does not identify specific
issues that he finds should cause reversal. Y et what is obvious from his brief is that the fundamenta question
for which he seeks our answer is whether Jackson was negligent in what he did on McLeod's behdf. We
will analyze that question in light of the record before us.

M.
Discussion

8. Summary judgment is granted by one judge after examining the affidavits and other written evidence that
was presented on the motion. Both because of the conclusiveness of that decision and because everything
on which thetrid judge has rdlied is presented in the same form to the appellate court, review gives no
deference to the initid decison. We examine dl the evidence and argument afresh. Townsend v. Estate of
Gilbert, 616 So. 2d 333, 335 (Miss. 1993).

119. The moving party seeks through its affidavits, depositions, and other evidence to present such factsthat,
if true, would entitle the movant to judgment. The responding party must in timely fashion then demondrate
through acceptable evidence that thereis a genuine issue for trid. Fruchter v. Lynch Oil Co., 522 So. 2d
195, 199 (Miss. 1988). Reliance at that time on the pleadings no longer suffices. The response must present
admissible evidence on which areasonable jury could rely for afavorable verdict. Wilbourn v. Stennett,



Wilkinson & Ward, 687 So. 2d 1205, 1213 (Miss. 1996).
1
Legd Mdpractice

120. The Missssppi Limited Liability Company Act establishes the requirements for forming such a
company. Miss. Code Ann. 8 79-29-101 (Rev. 2001). A vdid LLC isformed when thereisfiled with the
Secretary of State the certificate of formation containing four items specifically mentioned in the Satute: 1)
the name of the limited liability company; 2) the street and mailing address of the office and agent; 3) if itis
to have a date of dissolution, the latest date upon which the company isto dissolve; and 4) a statement
explaining whether full or partia management isto be vested in amanager or managers. Miss. Code. Ann. 8
79-29-201 (Rev. 2001).

111. The company isformed at that time, but the act also requires that certain documents be kept &t the
principa place of business a dl times, including documentation of "the amount of cash and a description and
satement of the agreed value of the other property or services contributed by each member. . . " Miss.
Code Ann. § 79-29-107(1)(d)(i) (Rev. 2001). The one exception to this requirement is if the parties have
aready included thisinformation in their certificate of formation. Miss. Code Ann. 8 79-29-107 (1)(d)
(Rev. 2001).

112. McLeod's claim of legal mapractice is rooted in his belief that Jackson failed in his duties as legal
advisor by not including the amount of contributions each partner brought into the LLC in the certificate of
formation. In order to recover for legal malpractice, McLeod must show by a preponderance of the
evidence that 1) alawyer-client rdaionship existed; 2) the lawyer acted negligently in handling the dient's
affairs, and 3) proximate cause. Wilbourn, 687 So. 2d at 1215. Negligence may be proved by showing
that Jackson failed in his"duty to exercise the knowledge, skill and ability ordinarily possessed and
exercised by the members of the legd professon smilarly stuated.” 1d. Furthermore, McLeod has the
burden to prove proximate cause by showing that but for Jackson's dleged negligence, he would not have
suffered the aleged injury. Rogers v. Eaves, 812 So. 2d 208 (1 14) (Miss. 2002). It has also been
required that the person aleging ma practice present expert testimony of alega professond to prove any
deviation from the expected standard of care or other basis of the clam. Dean v. Conn, 419 So. 2d 148,
150 (Miss. 1982).

1113. McLeod proved that alawyer-client relationship existed. However, he never rebutted in any way the
evidence presented by Jackson on summary judgment, including the affidavit of an expert on formation of
LLCs, that Jackson's conduct was proper. The affidavit from Francis Turner stated that Jackson met his
duty on the point in contention by twice pointing out to the owners of this company that the contributions
each were making to the company needed to be set out in writing. Turner stated that once the option was
avoided a Albanese's request of including this information with the materiads filed with the Secretary of
State, it was for the company itself and not its attorney to complete the document that Jackson had given
them showing the contributions.

1114. Since McLeod presented no evidence at the trid court to revea adisputed issue of fact asto
Jackson's conduct as an attorney, summary judgment was proper. McLeod's affidavit presented for the first
time as part of his appdlate brief comestoo late. We reach no conclusion as to whether the statements
there create afact issue. We only hold that the affidavit may not be considered.



2.
Fraud

115. In his brief asin his complaint, McLeod aleges fraud. No details of the fraud are explained, nor are the
events, the purpose, or the congpirators, if any. Allegations of fraud must be "stated with particularity.”
M.R.C.P. 9(b). The particularity includes nine elements: 1) that Jackson made a representation; 2) this
representation was false; 3) thisfasty was materid; 4) Jackson's knowledge of itsfa sty or ignorance of its
truth; 5) Jackson'sintent that it should be acted upon by McLeod in the manner reasonably contemplated;
6) McLeod'signorance of itsfalsty; 7) McLeod's reliance on its truth; 8) McLeod'sright to rely upon it;
and 9) McLeod's consequentia injury. Levens v. Campbell, 733 So. 2d 753 (1 35) (Miss. 1999).

1116. We find no evidence as to these matters. Thus, summary judgment was proper regarding both the
aleged mapractice and the supposed fraud.

117. THE JUDGMENT OF THE CIRCUIT COURT OF LAMAR COUNTY ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR.



