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PAYNE, J., FOR THE COURT:

Charles McNair filed suit in the Circuit Court of Covington County seeking to recover funds that he



claims were wrongfully collected by the Department of Human Services of Covington County. The
circuit court, finding that this action should have been filed in chancery court, dismissed McNair’s
action without prejudice upon motion by DHS. McNair argues that the trial court erred in dismissing
his cause. Finding that because this was not a final judgment this Court does not have jurisdiction of
this appeal, we dismiss the appeal.

STATEMENT OF THE FACTS

On March 11, 1980, in its "Order of Filiation and For Child Support," the Chancery Court of
Covington County declared Charles McNair to be the legal father of two children born to Laura
Gatlin and ordered McNair to pay $150 per month in child support to the Covington County
Department of Human Services to reimburse DHS for funds it had paid to Laura Gatlin under AFDC
for the support of the two children. The AFDC payments stopped in August, 1984, when Charles
McNair married Laura Gatlin. The county DHS continued to collect monies from Charles McNair in
order to recover all monies paid to Laura Gatlin in the form of AFDC benefits.

McNair filed the present action in the Circuit Court of Covington County seeking to recover funds
that he claims were collected by DHS over and above what DHS supplied to Laura Gatlin as AFDC.
DHS filed a motion to dismiss based, in part, upon lack of subject matter jurisdiction. The circuit
court held a hearing on the motion and granted the motion dismissing the cause without prejudice.

DISCUSSION

The circuit court acknowledged in its judgment of dismissal that the basis for the suit originated in
the Chancery Court of Covington County under its "Order of Filiation and For Child Support." The
circuit court also recognized that the chancery court would be the more appropriate forum and
dismissed the matter without prejudice. Rule 12(h)(3) of the Mississippi Rules of Civil Procedure
provides the basis for the circuit court’s action and states:

Whenever it appears by suggestion that the parties or otherwise that the court lacks
jurisdiction of the subject matter, the court shall dismiss the action or transfer the action to
the court of proper jurisdiction.

M.R.C.P. 12(h)(3). The comment to Rule 12(h) includes:

This provision preserves the traditional Mississippi practice of transferring actions
between the circuit and chancery court’s, as provided by Miss. Const. §§ 157 (all causes
that may be brought in the circuit court whereof the chancery court has jurisdiction shall
be transferred to the chancery court) and 162 (all causes that may be brought in the
chancery court whereof the circuit court has exclusive jurisdiction shall be transferred to
the circuit court), but not reversing for a court’s improperly exercising its jurisdiction,
Miss. Const. § 147. Cazeneuve v. Curell, 70 Miss. 521, 13 So. 32 (1893).

Id. cmt.



The Mississippi Supreme Court recently reaffirmed that "[w]hether raised by the parties or not, this
Court is required to note its own lack of jurisdiction." Michael v. Michael, 650 So. 2d 469, 471
(Miss. 1995) (citations omitted). The jurisdiction of this Court is proper only upon a "final
judgment." Miss. Code Ann. § 11-51-3 (Supp. 1995). "A final judgment has been defined by this
Court as a judgment adjudicating the merits of the controversy which settles all the issues as to all the
parties." Sanford v. Board of Supervisors, 421 So. 2d 488, 491 (Miss. 1982). McNair’s appeal is not
from a final judgment and therefore is not properly before this Court on appeal. See Sanford, 421 So.
2d at 490-91. Under the foregoing authority, this Court does not have jurisdiction of this appeal, and
it is dismissed.

APPEAL DISMISSED. ALL COSTS OF THIS APPEAL ARE TAXED TO APPELLANTS.

FRAISER, C.J., BRIDGES AND THOMAS, P.JJ., BARBER, COLEMAN, DIAZ, KING,
McMILLIN, AND SOUTHWICK, JJ., CONCUR.


