IN THE COURT OF APPEALS
OF THE
STATE OF MISSISS| PPI
NO. 96-CA-00610 COA

MARY BETH MILLARD APPELLANT
V.

GULFSIDE CASINO PARTNERSHIP D/B/A COPA APPELLEE
CASINO

THIS OPINION ISNOT DESIGNATED FOR PUBLICATION AND MAY NOT BE CITED,
PURSUANT TOM.R.A.P. 35-B

DATE OF JUDGMENT: 01/02/96
TRIAL JUDGE: HON. JOHN H. WHITFIELD
COURT FROM WHICH APPEALED: HARRISON COUNTY CIRCUIT
ATTORNEY S FOR APPELLANT: STEPHEN B. MURRAY
CHARLES R. WARD, JR.
ATTORNEY S FOR APPELLEE: WALTER W. DUKES
DAVID C. GOFF
NATURE OF THE CASE: CIVIL - PERSONAL INJURY
TRIAL COURT DISPOSITION: SUMMARY JUDGMENT GRANTED IN
FAVOR OF APPELLEE
DISPOSITION: AFFIRMED - 12/16/97

MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED: 2/4/98

BEFORE BRIDGES, C.J., PAYNE, AND SOUTHWICK, JJ.

BRIDGES, C.J,, FOR THE COURT:

Millard was alegedly injured while working aboard the Copa Casino in Biloxi, Mississippi. She filed
suit against the casino, and the casino moved for summary judgment. Millard failed to timely respond
to the casino's motion. The circuit court granted the casino's motion for summary judgment. Millard
attempted to obtain additional time to respond. The Harrison County Circuit Court inadvertently
granted her request, but later revoked the grant of additional time. Millard raises the following as her
sole issue on apped:

|. WHETHER THE CIRCUIT COURT ERRED IN NOT DECIDING THE DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT ON THE MERITSASPRESENTED IN THE



MEMORANDUM AND BRIEFSTHAT BOTH PARTIES SUBMITTED.

Finding no error, we affirm.
FACTS

Millard filed her personal injury complaint against Copa Casino in the Harrison County Circuit Court
on September 1, 1995. Copatimely filed its answer and sent to Millard sets of interrogatories,
requests for admissions, and requests for production. Copa filed its motion for summary judgment on
November 30, 1995. Subsequently, Millard filed her answers to interrogatories on December 6, 1995,
but did not respond to the requests for admissions, requests for production or the motion for
summary judgment. On December 8, 1995, Copa filed a motion to have the requests for admissions
deemed admitted. Millard filed responses to the requests for admissions and requests for production
on December 13, 1995.

Copa brought to the circuit court's attention on December 20, 1995 that Millard had failed to respond
to Copa's motion for summary judgment. On December 21, 1995, the circuit court signed an order
granting the summary judgment and an order deeming the request for admissions admitted. Six days
later on December 27, Millard filed a motion for additional time to respond to Copa's motion for
summary judgment, citing excusable neglect. Millard's attorney admitted that he had misplaced the
motion for summary judgment and had forgotten all about it. On January 2, 1996, the circuit court
inadvertently granted Millard additional time, despite the fact that it had already granted Copa's
motion for summary judgment. Once it discovered its error, the circuit court on January 9, 1996,
entered a corrected order withdrawing the order granting Millard additional time and affirming the
grant of summary judgment. Millard filed a motion to reconsider upon which the circuit court held a
hearing. At the hearing, Millard's counsel told the court that he had simply misplaced Copa's motion
for summary judgment and had forgotten about it, but that his actions constituted excusable neglect
for which the court could grant an extension of time. The court took the matter up for consideration
and denied the motion to reconsider. Millard now appeals to this Court.

|. WHETHER THE CIRCUIT COURT ERRED IN NOT DECIDING THE DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT ON THE MERITSASPRESENTED IN THE
MEMORANDUM AND BRIEFSTHAT BOTH PARTIES SUBMITTED.

Millard claims that the circuit court erred because her opposition to motion for summary judgment
was timely filed. She bases this claim upon the circuit court's erroneous grant of additional time. In
her argument, Millard fails to signify that the circuit court had aready by order granted Copa's
moation for summary judgment. The circuit court grounded its granting of Copas maotion in Rule 4.03
of the Uniform Rules of Circuit and County Court Practice. Rule 4.03(2) states in pertinent part,
"Respondent shall reply within ten (10) days after service of movant's memorandum.” Millard's
counsel's excuse for failure to timely respond to the motion for summary judgment was that he
misplaced the motion and forgot about it until it was too late.

The Mississippi Supreme Court has laid very stern requirements concerning time limits, especially in
the case of appedls. In enforcing the thirty day time limit for appeals, the supreme court has stated the
following about excusable neglect: "Mere failure to learn of entry of the judgment is generaly not a
ground for showing excusable neglect." Estate of Ware v. Capers, 573 So. 2d 773, 775 (Miss. 1990)



. "Counsdl's failure to read published rules of court and counsel's reliance on mistaken legal advice
from atria court clerk will not show excusable neglect." 1d. "Excusable neglect will not be shown by
counsel's busy tria schedule." 1d.

Millard's counsel admitted at the hearing that he was aware of the time limit to file aresponse, and he
admitted that he did receive the motion from Copa. Millard clearly violated the rule and has failed to
prove that the circuit court erred in granting Copa's motion for summary judgment. We affirm.

THE JUDGMENT OF THE HARRISON COUNTY CIRCUIT COURT GRANTING COPA
CASINO'SMOTION FOR SUMMARY JUDGMENT ISAFFIRMED. COSTSOF THIS
APPEAL ASSESSED TO APPELLANT.

McMILLIN, PJ.,COLEMAN, DIAZ, HERRING, HINKEBEIN, KING, PAYNE, AND
SOUTHWICK, JJ., CONCUR. THOMAS, P.J., NOT PARTICIPATING.



