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STATEMENT OF THE CASE

1. On or about March 31, 1995, the Appellees, the Concerned Citizens Against the Location of the
Landfill ("CCALL"), filed aNotice of Apped chalenging thefind decison of Co-Appdlant, Mississppi
Department of Environmenta Quality Permit Board ("Permit Board") to dlow the placement of asolid
wadte landfill at asitein Clay and Oktibbeha counties. Also known as the Tibbee sSite, the location was
proposed by Co-Appdlant, Golden Triangle Solid Waste Management Authority ("Authority™).

2. Briefswerefiled by both parties, and an initia hearing was conducted by Chancellor Woodrow Wilson
Brand, Jr., of the Oktibbeha County Chancery Court on September 4, 1996. After theinitid hearing, the
court requested the filing of additional briefs by both parties to address questions posed by the court &t the
September 4 hearing. The parties completed the filing of their supplementa briefsin late February, 1997.



3. On April 10, 1997, the court held that CCALL had been denied due process during the planning
process and that CCALL was entitled to a Site selection hearing. The court reversed the Permit Board's
decision granting the permits, and directed the Authority to hold a due process site hearing. On May 28,
1997, the court entered a judgment encompassing its opinion of April 10, 1997. On June 23, 1997, and
June 25, 1997, the Authority and Permit Board filed their notices of apped from the judgment of the
Chancery Court. On gpped, the Appellants rai se the following issues.

|. THE CHANCERY COURT ERRED IN REVIEWING THE PLANNING PROCESS,
WHICH WAS OUTSIDE OF THE RECORD, IN MAKING ITSDECIS ON.

II. CCALL HAD NO DUE PROCESSRIGHT TO AN EVIDENTIARY HEARING
DURING THE SITE SELECTION PROCESSAT THE AUTHORITY LEVEL.

I1l. CCALL HAD AN AMPLE OPPORTUNITY FOR INPUT BASED ON THE
EXISTING STATUTORY FRAMEWORK.

4. This Court finds that the chancery court exceeded the applicable scope of appellate review and as such
committed reversible error in reversing the Permit Board's decision to grant the Authority's permit to
operate the landfill. Also, CCALL had no due process right to an evidentiary hearing in the Ste sdlection
process of the Authority. Even so, the applicable statutory framework provided CCALL with numerous
opportunities for input and to challenge the proposed site.

5. Accordingly, the decision of the Chancery Court is reversed and the Permit Board's previous issuance
of the permitsto construct and operate the landfill is affirmed.

STATEMENT OF FACTS
Introduction

116. In 1988, the Environmental Protection Agency ("EPA™) proposed regulatory criteriarequiring
municipdities to develop regiond landfills. These criteria, which eventudly went into effect in 1993,
necessitated the closure of over one hundred (100) landfillsin Missssippi.

The Authority

17. In 1990, the Boards of Supervisors and city officias from the Golden Triangle area began to assess the
impact of this federd mandate on the area.and determine the steps to be taken to fulfill its requirements. The
Golden Triangle area officids agreed that aregiona landfill would best suit the waste disposa needs of its
citizens while mesting the new requirements.

118. The Golden Triangle officids drafted the Missssppi Regiond Solid Waste Management Authority Act,
Miss. Code Ann. 8§ 17-17-301 et seg., and the Nonhazardous Solid Waste Planning Act, Miss. Code Ann.
§ 17-17-201 et seq., which were subsequently enacted by the Legidature.

9. On June 11, 1991, the Golden Triangle Solid Waste Management Authority came into existence,
pursuant to Section 17-17-301 et seq. The Authority was organized as a "public body corporate and politic
condtituting a politica subdivison of the gate." Miss. Code Ann. § 17-17-307 (1995). The Authority
consists of Choctaw, Clay, Lowndes, Oktibbeha, Noxubee, and Webster counties, and the cities of



Ackerman, Columbus, Eupora, Macon, Starkville, and West Point. The Authority is responsble for the
nonhazardous solid waste of gpproximately 175,000 people.

State Agencies

120. The Missssippi Department of Environmenta Qudlity ("MDEQ") serves as the gaff for both the
Commission on Environmenta Quality ("Commisson") and the Permit Board, providing technicd, legd and
adminigrative support.

f11. The Commission is a seven-member body appointed by the Governor to develop, implement and
enforce environmental policy in Mississippi. The Commisson promulgates environmental regulations that set
the requirements to be met by gpplicantsin order to obtain a permit from the Permit Board.

1112. The Permit Board has more limited and specific authority than the Commisson. The Permit Board is
the exclusve adminigtrative body which issues or denies permits affecting air pollution and water pollution
control under the State's solid waste diposa laws. Generdly, the Permit Board cannot ingtitute permit
conditions gpart from those based on a regulation adopted by the Commission.

The Landfill Creation Process

1113. The process of developing, congtructing, and operating aregiond solid waste landfill begins on the
local level. Plan gpprova requires the adoption of the plan by resolution of the Board of Supervisors of
each county comprising the regiona authority. The Board's action on the plan must be conducted in an
open mesting, but does not require public natice or either an informal or forma hearing. Each county's
adoption of the plan is gppedable to its respective chancery court on abill of exceptions.

114. After the plan is gpproved by the individuad counties, the Regiond Authority adopts the plan. An
informa hearing is required aong with notice by publication. Thereis no right to apped the Authority's
adoption of the plan until it is gpproved by the Commission.

115. Next, the plan must be approved by the Commission. An interested party may request aformal
evidentiary hearing before the Commission concerning the locad plan where that party may offer testimony,
present witnesses and submit evidence. If the plan is not approved, the Authority must submit arevised plan
that remedies any deficiencies within 120 days. The find decison of the Commission is gppedable to
chancery court.

1116. Once the loca plan is gpproved by the Commission, the landfill permit gpplicant files an application for
processing with the MDEQ. The processing stage includes a public comment period and a mandatory
public hearing. At the conclusion of the processing stage, the Permit Board may either accept or deny the
gpplication for a permit to operate the landfill.

Present Case

117. In the present case, after the Authority submitted the Plan to the Commission, the Commission
directed the Authority to reviseits Plan to include a specific proposed ste for its landfill. Although the
Authority had origindly planned to consder severd dternative stes for this landfill, at the direction of the
Commission, the Authority began to focus on asingle Ste. The Authority created a Ste selection committee
to review the potential Sitesin order to make a recommendation to the Authority. Upon the



recommendation of the siting committee, the Authority chose a Site Stuated in Clay and Oktibbeha counties,
the Tibbee ste, as the preferred site. The Authority thereafter included the proposed ste in the Revised
Pan, as requested by the Commission.

1118. On December 9, 1993, the Commission gpproved the Authority's revised plan by a unanimous
decison. Neither CCALL nor any other party appeded the Commission's decison. The next step wasthe
permitting process.

The Permitting Process

1129. Following the planning process, the Authority prepared and submitted its permit gpplication, to
congtruct and operate the landfill, to the Permit Board for approval. The Permit Board's staff reviewed the
applications and prepared three draft permits for the landfill. The Permit Board issued a public notice of the
Authority's applications and requested that the public submit written comments concerning the issuance of
the permits. Subsequently, the Permit Board issued a second public notice inviting the public to attend a
public hearing concerning the Authority’s permits.

1120. On October 27, 1994, the Permit Board conducted the public hearing at the Golden Triangle Vo-
Tech School in Mayhew, Mississippi. The Permit Board gave every person a the hearing the opportunity to
comment on the landfill. Comments were made by arearesidents, businesses, public officids and many
othersinduding those from CCALL objecting to the landfill.

721. After the close of the comment period, the Permit Board staff prepared the officid record. The Permit
Board reviewed the record and on November 22, 1994, approved the Authority's permit applications.
Shortly thereafter, on December 19, 1994, CCALL requested afull forma adminigtrative hearing before
the Permit Board.

122. On March 14, 1995, the Permit Board conducted the forma hearing. During the forma hearing,
MDEQ and the Authority offered Site data, exhibits and expert testimony in support of the Authority's
request for the permits. At the conclusion of the hearing, the Permit Board voted unanimoudy to affirm its
previous decison issuing the three permits to the Authority.

23. CCALL appeded the Permit Board's findl decison affirming the issuance of the permits, to the
Chancery Court of Oktibbeha County. By ajudgment dated May 28, 1997, the Chancery Court found that
the December 21, 1992, public hearings held in Clay and Oktibbeha counties did not comply with the
Authority's duty to provide due process hearings. The Chancery Court directed the Authority to hold
another public hearing to discuss Siting criteria as gpplied to the selected Site.

124. Also, the Court ordered the Authority "to encourage and entertain discussion of the applicability of the
Sting criteriato” other sites. Further, the Court held that the hearing should "dlow for the introduction of
testimony by the public, and cross examination of al members of the siting committee and its experts™ The
judgment aso required dl past and present members of the Site sdlection subcommittee to be in attendance
and prepared to respond to public inquiry. It isfrom this chancery court judgment that this appea now
arises.

DISCUSSION OF THE ISSUES



|. THE CHANCERY COURT ERRED IN REVIEWING THE PLANNING PROCESS,
WHICH WAS OUTSIDE OF THE RECORD, IN MAKING ITSDECIS ON.

125. The Appdlants first argument alleges that the Chancery Court impermissibly reviewed the actions of
the Commission during the planning process which occurred before the permit application was made. The
Appelants complain that the court below focused solely on the planning process and chose to ignore the
entire adminigtrative record on the permits, which were at issue on the gpped.

Permitting Process

1126. When deciding whether permits will be issued for the operation of alandfill, the Permit Board isto
consder twenty-three (23) Siting criteria, which have been duly promulgated for this purpose. These criteria
are contained in the Miss. Nonhazardous Waste Management Regulations § I11. This was the inquiry before
the Permit Board, and it made its decision based on the siting criteria. The Authority was required by the
Commisson to desgnate asingle Stein its Revisad Plan prior to submitting its application for a permit for
thet site.

1127. Once an gpplication is submitted, that Ste isthen evaluated by the Permit Board. If the Site submitted
by the Authority does not meet the Siting criteria, then the Permit Board regjectsit and the Authority is
required to select another Ste. On November 22, 1994, the Permit Board held that the Site proposed by
the Authority met dl of the applicable Siting criteria, and therefore, the necessary permits should beissued
for its operation.

The Standard of Review

1128. The apped before the chancery court below was an appea from the final decision of the Permit Board
issuing the requisite permits to the Authority for operation of its landfill. See Miss. Code Ann. § 49-17-
29(5)(b) (Supp. 1998).

129. Thetrid court's scope of review is prescribed by statute which mandates that "[a]ppeds shdl be
considered only upon the record as made before the Permit Board." Miss. Code Ann. § 49-17-29(5)(b)
(Supp. 1998). In reviewing the decisons of adminigtrative agencies, the lower court must uphold the
agency's decison unlessit finds as follows:

The reviewing court will entertain the apped to determine whether or not the order of the
adminigrative agency (1) was unsupported by substantial evidence, (2) was arbitrary or capricious,
(3) was beyond the power of adminidtrative agency to make, or (4) violated some Statutory or
condtitutiond right of the complaining party.

Mississippi Comm'n on Envtl. Quality v. Chickasaw County Bd. of Supervisors, 621 So. 2d 1211,
1215 (Miss. 1993).

1130. In Chickasaw County, we found that a rebuttable presumption exists in favor of agency decisons,
and an appdllate court may not subgtitute its judgment for that of an agency. Chickasaw County, 621 So.
2d a 1216. That case involved an apped from the Commission before the same chancdllor asin the case
sub judice. This Court held that the chancellor failed to apply the appropriate standard of review and
subgtituted his own judgment for that of the agency, an action which we have expresdy proscribed. 1d. at
1217.



131. This Court continues to follow the rule that the scope of gppellate review islimited to the administrative
record and the findings of the agency. Board of Law Enforcement Officers Standards & Training v.
Butler, 672 So. 2d 1196, 1199 (Miss. 1996).

132. In Butler, the Board of Law Enforcement Officers Standards and Training ("“Board") denied a police
officer's request for certification because he was convicted of a misdemeanor involving mora turpitude.
Butler, 672 So. 2d at 1198. The police officer appealed the Board's decision to the Chancery Court. I d.
The Chancery Court held abench trid de novoand alowed testimony of the officer and another witness,
which was not considered by the Board when it made its decision. 1 d.

1133. The chancellor held that the Chancery Court "has the power . . . to review the record from the
adminigrative agency, and to add to it such other testimony and proof that could have been available, but
was not used for whatever the reason may be." 1 d. The Board appedled to this Court. We restated our rule
that "[a]ppellate review of an agency decision islimited to the record and the agency'sfindings.” 1d. at 1199.
We held that the chancdlor committed reversble error in going beyond the administrative record to hear
testimony in hisreview of the Board's decison. I d.

1134. The Appellee complains that the lower court erred when it reviewed the findings of the Commission
approving the Plan instead of focusing only on the actions of the Permit Board which were a issuein the
appedl to the Chancery Court.

L ower court'sreview

1135. The lower court erred when it expanded its scope of review to include issues concerning the planning
sage ingtead of focusing only on the permitting process from which the apped had been brought.

1136. The matter before the lower court arose out of the CCALL's gpped of the Permit Board's decision.
The ste the Permit Board was considering had long since been determined by the Commission. The Permit
Board's function was to determine if that one Site was suitable according to the criteria contained in the
regulations. The Permit found the Ste submitted by the Authority to be suitable for a solid waste landfill.

1137. On apped, the chancellor should have only considered whether the Permit Board abused its discretion
inissuing a permit to operate the Tibbee Ste. Instead, the court's focus was on whether the December 21,
1992 hearing, which occurred during the planning process, violated CCALL's "due process rights.” Indeed,
the opening paragraph of the Final Judgment provides that:

this cause is before the Court on appedl of Appdlant's claim of denia of due process by the Golden
Triangle Solid Waste Management Authority during the public hearings held before the Authority on
December 21, 1992, which pertained to the Site selected for the Golden Triangle Regiond Landfill.

This statement by the chancellor below indicates that his focus was outside the bounds of the Permit
Board's decison. This was supposed to be an apped of the decision of the Permit Board to issue permits
to the Authority to operate the landfill.

1138. Inits decision to overturn the Permit Board's decision, the lower court relied on Mississippi
Commission on Environmental Quality v. Parker, 643 So. 2d 923 (Miss. 1994), in support of the
holding that an evidentiary hearing was required before the Authority during the planning process. In that



case, this Court stated that the nature of the hearing requested by an objecting party under 8 49-17-41
should be that of afull and complete evidentiary hearing. Parker, 643 So. 2d at 929. However, Parker is
distinguishable from the case sub judice. The statute discussed in Parker isfor gppeds from decisions of
the Commission, whereas the present case involved a decision by the Permit Board. | d.

1139. The Chancery Court below was bound by the adminigirative record for its review of the Permit
Board's final decision, but it erroneoudy considered evidence outside of the record, aleged by CCALL,
which concerned the course of events which took place during the planning process at the Authority and
Commission levels. Those events were not before the Permit Board when it made itsfind decision, from
which the appedl to the lower court was derived.

1140. The precedent previoudy set by this Court mandates that the appellate court may not go beyond the
adminigtrative record when reviewing agency decisons. As aresult, the chancedllor erred when he expanded
his scope of review to consider actions taken during the planning process.

II. CCALL HAD NO DUE PROCESSRIGHT TO AN EVIDENTIARY HEARING
DURING THE SITE SELECTION PROCESSAT THE AUTHORITY LEVEL.

141. The Appdllants next argue that the Authority never violated any due process right(s) of CCALL in
either the planning or permitting process. CCALL clamsthat its due process rights were violated because it
was not adlowed to participate in the Authority's decison as to the location of the landfill Ste.

1142. The Fourteenth Amendment to the United States Congtitution guarantees that the government will not
take life, liberty or property without due process of law. U.S. Congt. amend. X1V, 8 1.

143. However, this Court has held that due process does not guarantee "citizen[s] the right to reasonable
advance notice and the opportunity to be heard" before legidative decisons to undertake public
improvements are made. I n re Validation of $7,800,000 Combined Utility Sys. Revenue Bond,
Gautier Utility Dist., 465 So. 2d 1003, 1008 (Miss. 1985) (hereinafter "Gautier™).

144. In Gautier, the utility district, a separate political subdivison, decided that it was "necessary and in the
best interest of the Digtrict” to construct and operate acombined utility system. Gautier, 465 So. 2d at
1009. It was not until the bond vaidation proceeding that the objectors argued that they had aright to be
heard on the question of whether the district needed the utility system. 1d. at 1018. However, we held that
the decision to issue bonds to finance, congtruct and operate the utility system was a legidative function of
the digtrict, specificaly sating that:

Where the improvements to be constructed and maintained and the method of financing same are
enacted by a politica subdivison of the state which has been granted full legidative powersin the
premises, the owners of property in that political subdivision have no due process right to be heard on
the question of the desirability or feashbility of the project or the terms and provisions for its financing,
unless, of course, the politicad subdivison at issue acts ultravires.

Gautier, 465 So. 2d at 1020.

145. This Court explained that the objectors only course of redress was through the political process and
not through the judicia process. I d. a 1019 (citing I n re Savannah Special Consol. Sch. Dist, 208
Miss. 460, 471-72, 44 So. 2d 545, 548 (1950)).



1146. To give the public a condtitutiond right to be heard on every policy decison of the Authority would
prevent the Authority from performing the function for which it was created. Indeed, in Minnesota State
Board For Community Colleges v. Knight, 465 U.S. 271, 285 (1984), the U.S. Supreme Court found
that:

Government makes so many policy decisons affecting so many people that it would likely grind to a
halt were policymaking congtrained by congtitutiona requirements on whose voices must be heard.

Knight, 465 U.S. at 285.

1147. Applying these principles to the case at hand, we hold that CCALL had no due process right to be
involved in the policy decison made by the Authority on the location of the landfill. Like the utility digtrict in
Gautier, the Authority was created as a public body corporate and politic congtituting a political
subdivision of the state. Miss. Code Ann. §17-17-307 (1995).

148. The Authority has the express power to congtruct and operate alandfill facility anywhere within its
boundaries. Miss. Code Ann. 817-17-317(d) (1995). Likewise, the Authority's choice of locations for its
landfill was an exclusve legidative function of the Authority. Therefore, just asthe objectorsin Gautier had
no due process right to be heard on the policy decision of the didtrict to congtruct its utility system, neither
did CCALL have any due processright to be heard on the decision of the Authority to locate its landfill
facility. CCALL was afforded an opportunity to chalenge the location of the landfill during the planning
process, but it chose to waive that opportunity through its inaction. See Miss. Code Ann. 49-17-29(4)
(1990). Therecord reflectsthat a dl stages in the planning process, the Authority made a sincere effort to
listen to CCALL's objections.

1149. However, the Authority manages the solid waste for gpproximately 175,000 people. To give each one
of these 175,000 people adirect voice in the location of aregiond landfill would greatly hinder the
Authority from managing the solid waste of the region. That iswhy the Authority is established as a separate
politica subdivision with its own governing board, with the power to locate its landfill anywhere within its
boundaries. Miss. Code Ann. 88 17-17-307, 17-17-309, 17-17-313, 17-17-317 (1995). The location of
the landfill was clearly apolicy decision of the Authority for which CCALL had no due processright to
question at the time the decision was made by the Authority. Therefore, CCALL's due process rights were
not violated and the lower court was in error when it found otherwise.

I1l. CCALL HAD AMPLE OPPORTUNITY FOR INPUT BASED ON THE EXISTING
STATUTORY FRAMEWORK.

150. Initsfind point of error, the Appellees assert that al of CCALL's due process rights to object to the
location of the landfill in this regard were met or exceeded, and thus CCALL has no claim of adenid of any
due processrights.

151. The permitting process began after the Commission gpproved the Plan. Before the Authority could
build or operate on the chosen site, there had to be a permit issued by the State of Mississippi via the
Permit Board. Miss. Code Ann. § 49-17-29(3)(c) (Supp. 1998). The Permit Board is the "exclusive
adminigrative body to make decisions' about the issuance of a permit to construct and operate a non-
hazardous solid wagte facility. Miss. Code Ann. § 49-17-29(3)(a) (Supp. 1998).



1652. However, the permitting process does not require the submission of severd stes, from which the
Permit Board may choose the "best” dite for the landfill. Rather, the applicant submits one Site to the Permit
Board. The Permit Board must either gpprove or disapprove the Authority's Site. The Permit Board may
not choose another te for the Authority. If the Permit Board rgects the Authority's proposed dte, then the
Authority must select another site, not the Permit Board. The Permit Board only has jurisdiction to consider
the angle site submitted in the Authority's permit gpplication, and not numerous sites which might have been
avalable to the Authority. See State Oil & Gas Bd. v. Crane, 271 So. 2d 84, 86-87 (Miss. 1972)
(holding it is not necessary to show proposed |ocation preferable to other locations).

1153. Upon gpprova of the Plan by the Commission, the Authority shall make gpplication to the Permit
Board to approve and issue a permit. Miss. Code Ann. § 49-17-29(3)(c) (Supp. 1998).

154. On January 28, 1994, the Authority filed its applications for permits with the Permit Board. Next, the
Permit Board was to hold a public hearing to obtain public comment on the proposed landfill. Miss. Code
Ann. 8 49-17-29(4)(a) (Supp. 1998). The Permit Board did, in fact, hold such a public hearing in the
instant case on October 27, 1994. At this public hearing, CCALL members attended and made extensive
comments in objection to the landfill. 1d. Also, many citizens, businesses, industria groups, Chambers of
Commerce and public officids participated in this hearing. 1d. Following the public hearing, the Permit
Board gpproved the permits for the operation of the landfill on November 22, 1994.

155. Following such aruling, pursuant to statute, "any interested party aggrieved” by the action of the Permit
Board could request aformd hearing within thirty (30) days of the Permit Board's action. Miss. Code Ann.
§ 49-17-29(4)(b) (Supp. 1998). In December of 1994, CCALL requested afull formal hearing pursuant
to this statute. On March 14, 1995, the Permit Board conducted a full evidentiary hearing in compliance
with the statutory guiddines. Following the hearing, the Permit Board isto enter in its minutes afina
decision regarding the permit. Miss. Code Ann. 8 49-17-29(4)(b) (Supp. 1998). The Permit Board, in the
ingtant case, affirmed its prior decison to issue the permits. Findly, any person aggrieved by the action of
the Permit Board may appeal such decision to the chancery court. Miss. Code Ann. § 49-17-29(5)(b)
(Supp. 1998).

1656. CCALL chose to apped the decision of the Permit Board to the Chancery Court of Oktibbeha
County pursuant to that statute. Therefore, CCALL's apped to the Chancery Court below was an apped
of the Permit Board's decision to affirm the granting of the permits.

157. In the ingtant case, CCALL never established that it suffered any injury or compensable damage.
CCALL smply does not like the location of the landfill, but it cannot point to any evidence establishing that
the landfill site failed to meet any one of the twenty-three (23) Sting criteria that must be met before a permit
can be issued. Moreover, CCALL was afforded a full evidentiary hearing before the Permit Board to
chdlenge the chosen landfill Ste, and it failed to meet the chalenge.

158. CCALL had an opportunity to be heard concerning the location and cregtion of this landfill. Thus, the
chancellor below erred in hisfinding that CCALL was not alowed adequate input in the location and
cregtion of this landfill.

CONCLUSION

159. The chancery court exceeded the applicable scope of appellate review and thus was manifestly in



error in resching its decision in this gppeal. CCALL had no due process right to an evidentiary hearing in the
Site selection process of the Authority. Even so, CCALL had numerous opportunities for input and to
chdlenge the proposed site. While the location of the landfill is unpopular and may be objectionable, itisa
necessity, and under state law, a permitted activity. As aresult, this Court reverses the decison of the
chancellor below and reingtates the action of the Permit Board to issue the Authority three permitsto
congtruct and operate the landfill at the Tibbee site in Oktibbeha and Clay counties.

160. REVERSED AND RENDERED.

SULLIVAN AND PITTMAN, P.JJ., BANKS, SMITH AND WALLER, JJ., CONCUR. McRAE,
J., CONCURSIN RESULT ONLY. PRATHER, C.J., AND MILLS, J., NOT PARTICIPATING.



