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SOUTHWICK, J., FOR THE COURT:

1. David Bowling aong with fellow property ownersfiled acomplaint in the Circuit Court of Madison
County againg the Madison County Board of Supervisors, acting in their officid and individua capacity.
Bowling's complaint aleged that recent decisions by the Board violated the Madison County Zoning
Ordinances. The circuit court found that Bowling failed to comply with the requirements of section 11-51-
75 of the Mississippi Code for gppedling a decision of the Board to the court. Consequently, the court



concluded that it lacked jurisdiction to entertain the appea and dismissed the complaint. We agree that
Bowling filed the wrong pleadings, but since he timely filed he should be given the opportunity to correct his
error. We reverse and remand.

STATEMENT OF FACTS

2. On May 8, 1993, Anton Klinger, presdent of Klinger Electric Corporation, inquired into the possibility
of relocating his facility to aparcd of property he owned in Madison County, Missssppi. Duke Loden, the
executive vice president of the Madison County Economic Development Authority, responded to Klinger's
inquiries and informed Klinger that the parcel was zoned C-1A for business and professond offices and
establishments. During this time, Klinger dso discussed the possible relocation of his busness with W. W.
Keder, Madison County zoning adminidrator, in an effort to comply with the zoning regulations.

113. On June 30, 1993, the Madison County Board of Supervisors gpproved the fina ste plan for the
congtruction of the proposed facility. The Board aso approved the C-1A zoning classification with a
variance to Klinger to permit light manufacturing. Following the Board's approvd, the requisite building
permits and other necessary documents were issued to Klinger. On July 14, 1994, Bowling complained to
the Board about Klinger's dleged violations of the zoning ordinances. The Board gppointed a committee to
study Bowling's concerns about the Klinger facility. On September 22, 1994, the committee advised the
Board that based upon a persond on-site ingpection of the Klinger facility and areview of the zoning
ordinances, the present use of the facility was allowed under the C-1A zoning classfication. The committee
determined that no light manufacturing had or was occurring on the property since the issuance of the
building permit in August of 1993. Although the committee found that the facility was alowed under the
zoning regulations, the committee noted that it was concerned with the Board's granting of a variance for
light manufacturing. The committee recommended that the Board grant a conditional use for light
manufacturing to the Klinger facility in anticipation of the corporation's future use of the facility.

4. Following the Board's acceptance of the committee's report on October 7, 1994, a petition for specid
exception to alow light manufacturing a the Klinger facility was filed on October 14, 1994. Three days
later Bowling filed a complaint "in the nature of abill of exceptions' againg the Board in the Madison
County Circuit Court. The complaint aleged that the Board gpproved the variance on the property without
giving the public notice or without holding a public hearing. Bowling o assarted that the Klinger facility
was not compatible with the facilities alowed under the C-1A regulation. Findly, Bowling argued that the
actions of the Board deprived him and fellow property owners of their property without due process of law.

5. On November 14, 1994, the Board set a public hearing to be held on December 5, 1994, to consider
the gpplication for specia exception to Klinger to dlow him to operate alight manufacturing facility on the
property. During the public hearing, Klinger presented a videotape of the facility and described the
proposed operations of the facility. The Board then heard objections to the facility from severa property
owners, represented by their attorney, relating to the zoning classification and the proposed use of the
property for light manufacturing. At the conclusion of the hearing, the Board adopted an ordinance which
enacted the specid exception. Subsequently, Bowling filed a motion to amend the complaint to include the
actions taken by the Board at the hearing. Bowling aleged that the Board's actions &t the hearing were dso

improper.

6. On January 13, 1995, the Board filed a motion to dismiss the complaint for lack of subject matter
jurisdiction. The motion stated that Bowling failed to comply with the statutory requirements of Section 11-



51-75, governing an appeal from adecison of the Board to the circuit court. The court found that Bowling
faled timdy to fileabill of exceptions with the court, and subsequently, the court dismissed the complaint
for lack of jurisdiction. Bowling has apped ed.

DISCUSSION

117. The contralling issue isjurisdictiona. The court held that no jurisdiction existed since Bowling faled
within 10 days of each disputed action by the Board to take an appeal and file a bill of exceptions. Such a
procedure arises under the following statute:

Appedl to circuit court from board of supervisors, municipa authorities.

Any person aggrieved by ajudgment or decison of the board of supervisors, or municipa authorities
of acity, town, or village, may apped within ten (10) days from the date of adjournment a which
sesson the board of supervisors or municipa authorities rendered such judgment or decison, and
may embody the facts, judgment and decison in abill of exceptions which shal be sgned by the
person acting as president of the board of supervisors or of the municipa authorities. The clerk
thereof shal tranamit the bill of exceptions to the circuit court a once, and the court shdl ether in term
time or in vacation hear and determine the same on the case as presented by the bill of exceptions as
an gppdllate court, and shdl affirm or reverse the judgment. . . .

Miss. Code Ann. § 11-51-75 (1972). At itssmplest, abill of exceptionsis the citizen's statement of the
facts that the president of aloca Board accepts or partly disputes after review and any mutualy acceptable
revison. Bowling's response to the Board's argument isin the dterndtive: firg, the satute is not the limit of
theright to have this action judicialy reviewed, and second, the statute is antiquated and has been replaced
by the Rules of Civil Procedure.

118. We take the second point first. The rules of procedure, both for tria and appellate courts, do not
replace the jurisdictiona statutes. The right to apped is governed by statute. The supreme court has
continued to apply the just-quoted statute for apped's from municipa and county governing authorities.

Mcl ntosh v. Amacker, 592 So. 2d 525, 526 (Miss. 1991). Thus Bowling must comply with the Satute to
the extent it is applicable.

9. What is the minimum required to comply with the statute is a more difficult issue. The same attorney for
the complainants and many of the same supervisors as defendants were involved in one of the most
significant precedents regarding appellate review of board of supervisor action. Canton Farm Equipment
v. Richardson, 501 So. 2d 1098 (Miss. 1987). Not just coincidentaly it would be supposed, that
attorney followed asimilar procedure in the present suit as succeeded in Canton Farm Equipment. There
an unsuccessful bidder for the sdle of heavy equipment filed acomplaint in chancery court to set asde the
winning bidder's contract. The supreme court found that filing a complaint ether in chancery or circuit
(though circuit ultimately was the correct court) was adequate if the complaint was filed within 10 days of
the board action. 1d. at 1102-03. The bassfor rdief was that the supervisors had ignored proper bid
procedures, had not awarded to the lowest bidder, and were engaged in fraud. 1d. at 1104-05. Damages
againg the supervisors on their bonds were aso sought. No agreed bill of exceptions wasfiled, but instead
the complaint contained a"'Statement of Facts In Lieu of Bill of Exceptions and claimed that such was
submitted in the event that an appeal under Miss. Code Ann. 8§ 11-51-75 be deemed its sole remedy.” I d.
at 1102.



120. The only discussion of the possible jurisdictiona defect was a summary dismissa of the concern. The
board argued that the apped did not comply with Section 11-51-75 "even though the origina complaint
was filed in Chancery Court on October 2, 1984, only the eighth day following the order of the Board of
Supervisors complained of here” 1d. at 1103. The ten day limit was met because even if the complaint (not
an gppedl) wasfiled in chancery ingtead of circuit court, a statute requires that the origina filing date control
when a caseis transferred between the two courts. 1d. (citing Miss. Code Ann. § 11-1-39 (1972)). Then
the court proceeded to discussthe case asif it were a proper origina action in circuit or chancery, even
though the complaint/appea sought areview of the propriety of the supervisors awarding of abid at its
meeting. The supreme court never explicitly held that the case was a flawed but adequate apped under
section 11-51-75 or instead was an origind action. The only ten day requirement, though, is for appedls.
On remand the circuit judge was to "hear and adjudge dl claims and defenses without further nitpicking
regarding jurisdictiona questions.” Canton Farm Equipment, 501 So. 2d at 1103. A difficult
jurisdictiona puzzle, perhaps not a"nitpick,” is at the center of the present and many cases. All that can be
sad isthat the jurisdictiona issues were posed in Canton Farm Equipment, but not fully explained.

T11. The more traditiond andyssisthat injunctive or other equitable relief as sought in Canton Farmis
unavailable if there exists an adequate remedy at law such as an apped. That was the holding in one case, in
which a supervisor who was removed from office by a vote of the other four members of the board, sought
an injunction to return him to office. Moore v. Sanders, 558 So. 2d 1383, 1384 (Miss. 1990). The court
found that the availability of an apped under section 11-51-75 precluded the bringing of an origina action
for injunction. 1d. at 1385. Unfortunately for the complaining ex-supervisor, the court later found thet he
had not timely filed an gpped and he logt in that second it aswel. Moore v. Sanders, 569 So. 2d 1148,
1149-50 (Miss. 1990).

112. In addition to Canton Farm Equipment, as recently as August 13, 1998 the supreme court again
permitted this attorney, contesting the actions of a different board of supervisors, to continue his apped
despite that he began litigation with a complaint (filed within 10 days of the disputed action), then amended
it to include as he did here a" Statement of Factsin Lieu of Bill of Exceptions™ Stockstill v. Hales, No.
97-CA-00203-SCT (Miss. 1998). The court mentioned that the board objected to jurisdiction since no
agreed bill of exceptions had been filed. The appellant’s response was that he was seeking a declaratory
judgment that the Board had failed to comply with the bid laws because it failed to follow the statutory
procedura requirements for accepting something other than the lowest bid. Miss. Code Ann. § 31-7-13
(d)(i) (Supp. 1998). The supreme court did not analyze the Section 11-51-75 issue, proceeded to consider
the appeal on the merits, and upheld the Board's action which made the procedural issue unimportant to the
result.

113. In the present case, Bowling'sfirst request for relief was for "a declaratory judgment” that light
manufacturing could not occur in a C-1A zone, and the second was that the court find that Klinger could
not continue to use the property as he had been. If merdly asking for a declaratory judgment permits a party
to avoid the effect of afailure to gpped from alower tribund's decisions, then the requirement of an apped
islargely negated. Declaratory judgments are aternative procedures that permit adjudications of rights
when actua controverses exigt, but they have not reached the stage a which suits for damages or injunctive
relief would normdly be brought. M .R.C.P. 57 cmt. A Rule 57 declaration isaso an dternative to
injunctive rdief. 1d. What it has never been held to beis an dternative to an gpped from alower tribund's
actions. To hold that it may be, permitsade novo trid under Rule 57 instead of adeferentid review on the



record.

114. More importantly, when someone fails to gpped afind judgment, that decision become res judicata.
A declaratory judgment or any other remedy isirrelevant if the matter has been finaly resolved in another
forum. The procedurd bar can be raised by the adverse party when a separate proceeding is commenced.
Even when a specific Satutory right like aquo warranto suit isinvolved, the court has said that an apped is
the sole remedy. Moore, 569 So.2d at 1149, 1150 (Robertson, J., dissenting); see also Barlow v.
Weathershby, 597 So.2d 1288, 1293 (Miss. 1992).

115. We hold that both Canton Farm Equipment and Stockstill necessarily found that the procedure
followed was the equivalent of an gpped, Snce both suits permitted direct attacks on a board's decision
that had to be brought in an apped and not in an origina action.

116. If Bowling failed to apped but has raised issues that were properly the subject of an gpped, then heis
barred from pursuing them. However, if some or dl of the case that he has brought was not something that
was properly the subject of an gpped from the Board, or in the aternative if what Bowling filed can be
considered an appeal, then he may proceed.

1. Arethese issues ones that should have been appealed?

7117. An apped contests the validity of alower tribund's decision. If it is the Board who erred, then court
review of that error must be sought. However, if Bowling is arguing thet others are failing to restrict
themsdves to the authority granted by the Board, then that might be the basis for separate litigation.
Sgnificantly, the only defendants are members of the Board. Klinger was not sued.

118. When Bowling's first complaint was filed, well more than 10 days had passed from the Board action
that was then the center of the dispute, the granting of a variance on June 20, 1993. Since Bowling argues
that this action occurred without proper notice given, that would be a bass to argue that an gpped within
10 days was not a requirement. A zoning ordinance adopted without proper notice isvoid. Brooks v. City
of Jackson, 211 Miss. 246, 254, 51 So. 2d 274 (1951). In Brooks, the court permitted an origind action
to be pursued despite the City's argument that "administrative remedies availaole to the appellants were not
availed of or followed. . . ." 1d. at 251. If aloca government failed to give proper notice, a party who
wishesjudicid review of the acts once he discovers that they have occurred is unlikely to be able to make a

timely apped.

119. The firg time after June 30, 1993 that the Board addressed problems with Klinger's use occurred
once Bowling raised a complaint with the Board on July 14, 1994. On September 22, 1994, the Board
appointed a committee to determine whether Klinger's use was permissible in a C-1A zone. The committee
reported that the use was not clearly improper, but that a better authorization would arise from a specia use
exception. On October 14 a petition was filed with the Madison Board of Supervisors by the Board itsalf
to grant a gpecid exception for light manufacturing at Klinger's facility. On October 17, Bowling brought
suit. On November 14, the Board gave notice that it would consider the petition at a meeting on December
5. At that meeting the specia exception was granted. On December 15, within 10 days of the order,
Bowling filed amoation seeking leave to amend his complaint to include these additiond actions.

1120. If nothing further had been done by the Madison Board after June 30, 1993, an aggrieved person
could seek a declaratory judgment that Klinger's use of his property was exceeding his authority in a C-1A



zone even with avariance and that he should be enjoined from continuing thet use. 1d.; Travisv. Moore,
377 So. 2d 609, 612 (Miss. 1979) (seeking to enjoin nuisance). Bowling made thiskind of argument in his
complaint of October 17, 1994, but it was the members of the Board who were the defendants. Bowling
sought a declaratory judgment that Klinger's use was improper, but did not join Klinger as a necessary
party. If the Board should not have given Klinger authority to conduct certain operations, then because of
the dleged failure of notice that could be contested. If Klinger was a necessary party, then his joinder could
have been requested.

121. As Bowling admitted in the proposed amendment to his complaint, the case changed radicdly with the
notice of the specia exception. Once that exception was granted after proper notice was given, the variance
was no longer the primary support for Klinger's use of the property. Bowling was able to participate in the
Board proceedings on the exception. In the amendment, Bowling argued that the Board failed to accept his
argument that Klinger's use was incompatible with C-1A zoning, and that granting a specia exception was
"illegd, arbitrary and capricious.” Additional alegations appeared that the supervisors were guilty of
knowing and fraudulent dereliction of their duties.

122. These dlegations are the kind that can be brought on a direct apped from an agency'sfina judgment.
Bowling received notice of aspecia exception, appeared and protested at the hearing, but failed to
convince the Board to deny the proposed exception. A reviewing court's obligation on apped regarding
zoning issues that are adjudicative in nature (as opposed to decisions to zone or rezone, which are
legidative) isto determine whether the gpplicants proved by a preponderance of the evidence that they
mest the conditions for aspecia exception. Barnesv. Board of Supervisors of DeSoto County, 553
S0. 2d 508, 510-11 (Miss. 1989). If the "Board's decison is founded upon substantia evidence" and is
not arbitrary or capricious, it is binding on the court; the same standard gpplies to reviewing adminigrative
agency adjudicative decisons. | d.

1123. Thus Bowling had the right to bring the claims on an apped. Heis not arguing that Klinger has gone
beyond the authority granted him by the Board, but is saying the Board did not have the right to grant
Klinger this authority. If this action cannot be considered an apped, the decison of the Board on the specid
exception has become find and isres judicata.

2. Isthisthe equivalent of an appeal ?

124. We have determined that the issues raised here must be presented in an gpped from the Board's
decison. Whether this action can be considered an gpped with the wrong caption on the documentsis our
next task. We first break the statute down into its component parts. The present version of Section 11-51-
75 provides the following:

1) aperson must be aggrieved by a decison of the loca governing authority;
2) within ten days from the sesson of the board there must be an apped;

3) ahill of exceptions that embodies the facts, judgment and decision must be prepared by the
aggrieved party, presented, and "shall be sgned” by the president of the governing body;

4) the clerk of the city or county transmits the bill of exceptions to the circuit court;

5) the circuit court reviews the decision as an gppelate court.



Miss. Code Ann. § 11-51-75 (1972).
125. The central questions that face us are what has to be done, by whom, and when?

1126. Bowling timdly filed a document in circuit court, but it definitely was not a bill of exceptions. Does the
bill of exceptions itsdlf have to be filed within 10 days, or may something ese be filed first and the hill of
exceptions presented later? The precise statutory language would not bar the use of two separate
documents: the first would signify the act of appeding while the second would "embody the facts, judgment
and decison. .. ." Id. Invery few of the precedents on the bill of exception requirement has there been a
suggestion that two documents were involved. Even o, in at least one gppedl the court mentioned
compliance with the statute by attaching the bill of exceptions to the notice of gpped. Cox v. Board of
Supervisors of Madison County, 290 So. 2d 629, 630 (Miss. 1974).

127. The importance of this question is that the Statute provides that the person aggrieved "may apped
within ten" days, while no time limit gppearsin the later clause of the same sentence that refersto
preparation of the bill of exceptions. If the bill of exceptionsis not the necessary document to commence the
gpped, then its preparation may not be critica to meeting the jurisdictiond time requirements. Firg, the bill
of exceptions serves as the record. The record is not what in anorma gpped must be filed smultaneoudy
with the notice of gpped. Secondly, since the bill of exceptions requires the sgnature of an officid who
personifies the governmental body whaose actions are being condemned by the aggrieved party, ddaysin
reaching agreement on the record can be expected. The critically short ten day time frame suggests that
even dight delay may be proceduraly fatd.

1128. Supreme court procedural statutes have never required that al necessary documents for an apped be
filed smultaneoudy. A hill of exceptions was formerly among the possible documentsin appeds from circuit
court to the supreme court in anorma civil case. Such abill of exceptions was one means to enumerate "the
meatters of law wherein [the circuit judge] is supposed to have erred. . . ." Miss. Code 8§ 974 (1906). The
bills became part of the record on gpped, had their own time deadlines for being sgned as will later be
discussed, but were not the initial document to perfect the gpped. An apped could be initiated by petition
and then later abond had to be filed. Miss. Code 88 40 & 45 (1906). Determining whether an appesl
was timely required looking at the earliest of the following: the petition for gpped, abond, or atranscript of
therecord. Miss. Code § 47 (1906). Therefore, when abill of exceptions was submitted in anorma civil
case gpped, it was not the evidence that an gppeal was or was not timely filed; these other filings were.

1129. Regardless of such generd statutes, the legidature could make the bill of exceptions the sole document
in an gpped from aboard of supervisors and require that it be filed within the period for gpped. To
understand the relationship between the filing of the bill of exceptions itsdf and the meeting of jurisdictiona
time requirements, we examine the evolution of the Satute.

130. The earliest version of the statute was adopted when the county governing board was called a "board
of police":

It shdl and may be lawful for dl personswho fed themsdves aggrieved by the judgment of the board
of police of any county, to apped by bills of exception or certiorari to the Circuit Court of his county;



which apped shall be taken during the term of the board a which judgment is entered, or at the next
succeeding regular term thereof, and not after.

Miss. Code ch. XXXVIII, § 41 (1840). "Cettiorari" was asgnificant option. "An gpped by bill of
exceptions would necessarily confine the revising Court to matters of law arising upon the exceptions.”
County of Yalobushav. Carbry, 11 Miss. 529, 548 (1844). The added remedy of appedl by certiorari
implied aright to atrid de novo. I d. at 548-49. That meant new evidence could be admitted. DeBerry v.
President & Selectmen of Town of Holly Springs, 35 Miss. 385, 388 (1858).

1131. A revison of this satute diminated trid de novo certiorari review. )

Any person who may conceive himsdlf aggrieved by any judgment or decison of the board of
supervisors, may appedl to the next term of the circuit court of the county, and may embody the facts
and evidence in abill of exceptions, which shal be sgned by the president of the board; and it shdl be
the duty of the board to grant such appea when demanded; and the clerk shdl tranamit the
proceedings to the circuit court, on or before the next succeeding term; and the court shal hear and
determine the same on the case as presented by the bill of exceptions, as an appellate court, and shall
affirm or reverse the judgment. . . .

Miss. Codech. L1X, art. 33 (1857). Thusmost of the principa dements of the procedure that <till apply
today have beenin place at least sSince 1857.

1132. Somewhat |ater the statute was expanded to gpply aso to municipaities and the obligation of the clerk
was modified to require that the bill of exceptions be transmitted on or before the first day of the next circuit
court term or "at once" if the court term had dready commenced. Miss. Code § 79 (1892); Miss. Code
§ 80 (1906). The only time limit explicit in the Satute related to when the clerk of the board had to submit
the bill of exceptions to the circuit court. However, the following case law found an implied deadline for
filing abill of exceptions with the board.

1133. An aggrieved party presented a bill of exceptions on the day of the board action, but it was not signed
then or ever. McGee v. Jones, 63 Miss. 453, 455 (1886). The court andyzed arelated satute that
authorized bills of exception to be presented to circuit judges as part of an appea of anormal civil case.
Id.; Miss. Code Ann. 8§ 11-7-205 (1972), repealed 1991 Miss. Laws ch. 573, § 141. In athen-recent
decison, the court had held that the judge must sign the bill within a reasonable time, "and we know no
more satisfactory method of determining what is areasonable time that the limit indicated by the terms of
court. . . . Nothing short of an uncontrollable necessity could excuse alonger delay.” Rankin County
Savings Bank v. Johnson, 56 Miss. 125, 128 (1878). The court then held that aSignature in vacation
after the term of court at which the trial occurred would be permissibleif the parties agreed and this was
certified by the court. 1 d. In McGee the court used the Rankin County case by analogy to hold that alocal
governing board must be presented the bill during the term at which the action was taken, unless by
agreement of the parties the bill could be Sgned later. McGee, 63 Miss. at 455. The merefiling of an
unsigned bill did not suffice. 1d ; accord, Hawthorne v. Town of Woodville, 107 Miss. 589, 594-95, 65
So. 643, 644 (1914).

1134. This was clarified by a companion case that was based on a bill of exceptions that was presented
before the session of the board had terminated, but the president did not sign it until the day after the
session ended. McGee v. Beall, 63 Miss. 455, 457 (1886). The court held that the aggrieved parties after



"having done dl that wasin their power by preparing and tendering a proper hill . . . ought not to suffer by
reason of [the presdent's] neglect” in signing. | d. The gpped was allowed. In neither case was there an
agreement to permit a Sgnature after the board adjourned. The main digtinction between themisthat in one
there never was a Signature and in the other the Sgnature came only a day after the sesson of the board.

1135. Various other cases addressed failures of the president of aboard to sign a bill. When an accurate bill
of exceptionsis presented, it isthe duty of the president to sign it. Polk v. City of Hattiesburg, 109

Miss. 872, 874-75, 69 So. 675, 676 (1915), reaffirmed in Koestler v. Dallas Tank Co., 234 Miss. 104,
109, 105 So. 2d 621, 623 (1958). A writ of mandamus can be issued if the circuit court, on contested
facts, finds that the bill was correct. If the board president admits the accuracy of the bill of exceptions, then
no sgnature is necessary. 1 d. If the president believes that some defect exigts, the aggrieved party is entitled
to have the specific defect explained so that a correction may be made. Reed v. Adams, 236 Miss. 333,
341, 111 So. 2d 222, 225 (1959). For the mandamus action to provide meaningful rdlief, the delay past
ten days in getting the mandamus ordered should not affect the timeliness of the gppedl so long as the bill of
exceptions was presented before ten days.

1136. Thisimpractica requirement of what often was the need for an immediate bill of exceptionswas
modified in 1940. Theregfter, the apped must be filed "within ten days from the date of adjournment at
which sesson the board of supervisors or municipd authorities rendered such judgment”; the facts were to
be embodied in abill of exceptions; the clerk of the board was to transmit the bill at onceif the circuit court
were then in session, or if not then on or before the next circuit court term. 1940 Miss. Laws ch. 245. An
extra paragraph was added to the statute in 1955 regarding bond issues, but that is not relevant here. 1955
Miss. Laws ch. 33. Another change was made in 1962 when the clerk of the governing board was
required to transmit the bill of exceptions to the circuit court "at once,” without a distinction any longer being
drawn depending on whether the court was then in aterm or not. 1962 Miss. L aws ch. 240.

137. What is evident from this review isthat the bill of exceptions itsalf has been the document that in
practice sarts the gpped. Getting it Sgned immediatdly was a sgnificant problem under the first version of
the statute. That led to the right of an aggrieved party to get an extension if the governing body would agree.
With afew variaions, such as an alegation by the president of the board that the bill contained errors
without explaining what the errors were, the result of neglecting to file a signed bill of exceptions within ten
days was that the appeal was dismissed.

1138. One relatively recent apped has reinvigorated this proposition that the board can agree to permit a
late-filed bill of exceptions. Cloverleaf Mall, Ltd. v. Conerly, 387 So. 2d 736, 744 (Miss. 1980). In
that gpped the bill of exceptions ultimatdy was 250 pages long. Since it was clear from the beginning that it
would be difficult to prepare a bill within 10 days, the board entered an order before the ten days expired
that extended the time. | d. The petitioners had filed their notice for gppea with the board before the ten day
deadline. 1d. at 741. The supreme court found that the extenson was vadid. In doing so it contrasted an
earlier case in which the gpped was dismissed when the bill of exceptions was not presented to the
president of a board until after the 10 days had expired. Shannon Chair Co. v. City of Houston, 295
S0. 2d 753, 754-55 (Miss. 1974). The court explained that in Shannon "no request was made for an
extenson of time within which to prepare a bill of exceptions. . . ." Cloverleaf Mall, 387 So. 2d at 744.

1139. This means that the court has recognized and responded to the fact that a good faith effort by both
Sdes to reach agreement on arecord can be time-consuming generaly, but especidly after a complicated



or lengthy board of supervisor or municipa board hearing. Cloverleaf permitted a bill of exceptionsto be
filed after ten days if agreement on the record was reached before the ten days, the Sgnificance of the
notice of gpped being filed with the board before ten days was not directly considered. A long discussion
of asmilar case appeared. Id. at 743-44 (quoting Board of Supervisors of Marshall County v.
Sephenson, 160 Miss. 372, 134 So. 142 (1930)). That appedl also involved an aggrieved party who on
the day of the disputed action ordly gave notice of gpped. Stephenson, 160 Miss. at 378. The board and
the protesters agreed that a bill of exceptions could be prepared, presented and signed out of time. 1d. at
380. Applying McGee v. Jones, the Stephenson court found this agreement was vdid. I d. at 381.

1140. Ancther precedent in which the court reveded aflexible gpproach to bills of exception first held that it
was mandatory that the circuit judge himsdf sgn the bill inanormd civil case apped. Rankin County, 56
Miss. at 126. "If, however, it gppeared that the bill had been seasonably signed [by the wrong person],
and was in other respects regular, we should fed constrained” not to dismiss the appeal because an
attorney serving in the case as a specid judge sgned the bill. Instead, another bill with the correct judge's
signature could be substituted. | d.

141. We now turn to recent case law in which the supreme court has ordered an gpped dismissed because
of defectsin the bill of exceptions. On one appedl the aggrieved party filed a notice of appeal on the tenth
day from the board action, but no bill of exceptions was ever presented. Moore v. Sanders, 569 So. 2d
1148, 1149 (Miss. 1990). The board explicitly consented to the gppeal and filed a transcript of the hearing
and the board's order with the circuit court two and a haf months later. I d. The supreme court held that
there was no authority for the trid court to consder the gppedl. 1d. at 1150. The court relied upon case law
that the ten day time period was mandatory, and implicitly assumed thet it was the bill of exceptions that had
to befiled. 1d. at 1149.

142. In a 1991 case, a notice of appea was mailed to the clerk of aboard of supervisors on the seventh
day after the disputed action, long with arequest that the proceedings be transcribed. Mclntosh v.
Amacker, 592 So. 2d at 526. The notice was not received and filed until the eeventh day and no bill of
exceptions was ever filed. The court held that "absent abill of exceptions, the Circuit Court is not vested
with subject matter jurisdiction over the gpped.” 1d. at 527. In acase cited in Amacker, the court repeated
afrequent satement that the bill of exceptionsis necessary because otherwise "there is no means of
determining whether or not the judgment” below should be affirmed or reversed. Cox v. Board of
Supervisors of Madison County, 290 So. 2d 629, 630 (Miss. 1974). This obvious consderation does
not mandate that the "means of determining” what occurred below has to be the document that is filed by
the tenth day. Most gppellate records are filed after jurisdictiona time requirements have been met. In
another early case in which the need for the bill to serve as the record was explained, the court stated that
an "gpped without bill of exceptionsisirregular and void,” but the court did not hold that it was the bill that
had to be filed by the deadline for gppeding. Yandell v. Madison County, 79 Miss. 212, 213, 30 So.
606, 607 (1901).

143. As dready discussed, the former requirement that the bill be sgned before the adjournment of the
governing body was a gloss added to a satute that was slent on the point. The only deadline mentioned in
the earliest verson of the gatute is the one for the clerk of the loca governing board to tranamit the apped
to the circuit court. That was either "at once" or before the next term of court. Even though the deedline for
appeding is mandatory, that begs the question of whether it isthe bill of exceptions that has to be prepared
in order to meet the deadline. Most cases have nonetheless held that to be the case. A few have used the



phrase that the "notice of intent to apped given within the ten day period added nothing to its attempt to
goped inthiscase" Moorev. Sanders, 569 So. 2d 1148, 1149 (quoting Shannon Chair, 295 So. 2d at
754).

1144. After thisreview, we find that the supreme court has with only afew exceptions held that the bill of
exceptions itsdlf must be filed within ten days. It is Sgnificant, therefore, that the court held in Clover | eaf
Mall that the parties have the right to agree to alater date for preparing the bill. The rule has long existed
that a court does not have the power to waive delays in meeting statutory time deadlines for appedls.
Luther T. Munford, Mississippi Appellate Practice, 8 6.6 (1997); M.R.A.P. 2 (a) (1). A reasonable
understanding of Cloverleaf Mall then, Snce mandatory filing requirements cannot be waived, isthat the
ten-day time to gpped has been sttisfied by something ese. Both in Cloverleaf Mall and in the precedents
upon which it relied, notice in another form had timely been given to the governing body that an apped
would be taken.

145. There is not much flexibility in these cases, but there is some. We seek within these precedents the
jurisprudentia support for our conclusion that Canton Farm Equipment and Stockstill must have been
conddered gppeds. Bowling in this case, as did the plaintiffsin Canton Farm Equipment and Stockstill,
timely filed. What was not done in any of these two precedents or here was to label the pleadings correctly
-- they should have said "Apped" instead of "Complaint” -- and to attach what is the record for the apped,
namely, the bill of exceptions signed by the presdent of the Board. We find ourselves obligated to reach the
same result on the same factsiif it is possible without doing violence to procedura rules that for some reason
were not discussed in ether case.

1146. Wefirg find that Smilar defects do not terminate cases in two other kinds of proceedings. If a
complaint is dismissed for certain kinds of defects, the errors can be corrected:

Commencement of new action subsequent to abatement or defest of origind action.

If in any action, duly commenced within the time alowed, the writ shal be abated, or the action
otherwise avoided or defeated, by the death of any party thereto, or for any matter of form, or if,
after verdict for the plaintiff, the judgment shal be arrested, or if ajudgment for the plaintiff shal be
reversed on gpped, the plaintiff may commence a new action for the same cause, a any time within
one year after the abatement or other determination of the origind suit, or after reversa of the
judgment therein, and his executor or administrator may, in case of the plaintiff's death, commence
such new action, within the said one year.

Miss Code Ann. § 15-1-69 (Rev. 1995) (emphasis added). Thefailure to label apleading correctly
would undoubtedly be a matter of form. Our current procedurd rules require certain documents to be
attached to pleadings, but failure to attach can be corrected by amendment. M.R.C.P. 10(d) & 15 (a).
This apped, however, was not an origind action to which the statute or rules apply.

147. Another statute requires that an opportunity be given to rectify forma defectsin appeds:

Apped not to fail for certain things.



An appedl to the supreme court shal not be dismissed for want of jurisdiction because of adefect in
the application for apped, or in the bond, or because an insufficient amount was paid to prepay the
cogs or because of any failure by an officer to comply with the requirements of law in reference to
appedls; but all defects and irregularities may be cured by amendment so as to perfect the
appeal and obtain the judgment of the supreme court in the case; but the court may dismiss an gpped
for afalure of the gppellant to do, within areasonable time, what may be necessary to perfect his

appeal.

Miss. Code Ann. 8 11-3-5 (Rev. 1991) (emphasis added); First National Bank of Vicksburg v.
Cutrer, 190 So. 2d 883, 885-86 (Miss. 1966).

1148. These statutes do not permit waiver of untimely action, but al matters of form are subject to
amendment. Unfortunatdly for Bowling, neither statute gpplies here. These defects occurred in pleadings
filed in the circuit court, but Section 15-1-69 gpplies to an "action, duly commenced,” i.e., acomplaint
properly filed and not an apped. Section 11-3-5 appliesto appeasto the supreme court and not to the
circuit court. A supreme court rule permits waiver of compliance with any appellate rule except for the
timeliness of the gpped, M.RA.P. 2 (a) (1) & (2), but that rule only appliesto appedsto this Court and to
the supreme court. M.R.A.P. 1.

1149. Thus Section 11-51-75 that makes atraditiond tria court into an appellate court for appeds from
loca governmenta action, falls outside the established statutes and rules that permit formal mattersto be
corrected. Had this been a proper complaint in instead of an gppedl to circuit court, Bowling would be
entitled to correct aforma defect of his suit. Had this been an appedl to the supreme court instead of an
apped to circuit court, matters of form also could be corrected.

150. To reiterate, an gpped from the Board must be filed within 10 days and a bill of exceptions must be
submitted. Miss. Code Ann. 8§ 11-51-75. To comply with those obligation, Bowling filed, within 10 days
of the Board's granting a specid exception, amotion to amend his pending complaint. That amended
complaint raised the issues that would have been raised by an gpped. Thus the defects in Bowling's
procedure were not on the timeliness or on the issues raised, but on the labd, "complaint” instead of
"gpped," and on the absence of abill of exceptions2! The two statutes that we have cited indicate that the
legidative branch does not wish that matters of form will terminate a court's ability to condder the rights of
parties. The appellate and civil trid rulesindicate thet the supreme court follows the same principle.

T51. In a least the two occasions of Canton Farm Equipment and Stockstill, the supreme court has not
permitted the absence of bill of exceptions to cause adismissal. In each casethe fallureto file abill was
expresdy raised by the county. More frequently, omitting a bill of exceptions has caused dismisd. E.g.,
Moore, 569 So.2d at 1149-50. Weaving the two lines of cases together, joining strands from other
precedents regarding the power of the courts to establish rules of procedure, Newell v. State, 308 So. 2d
71, 78 (Miss. 1975), and findlly giving color to the legd fabric with the policy expressad in statutes and
appdlate rules that matters of form should be amendable, we reverse the circuit court's dismissa of the
apped. Bowling must file abill of exceptionsif he wishes to proceed and should promptly prepare and
submit one to the county. If such ahill approved by the county is then filed in this action in circuit court, the
gppeal can proceed. By andogy we hold that Bowling has the right "to correct promptly any deficiency,”
but if not corrected “the appea will be dismissed” by the court. M.R.A.P. 2 (a)(2).

1652. Bowling made atimely filing for judicid review of the Board's actionsin granting a specid exception.



Theform of his pleading and the attachment that was to made to it were erroneous. If these errors are
corrected then the case can proceed. This holding is not entirely consistent with every precedent, but it isa
baancing of what & times was a different emphasisin different opinions, while remaining faithful to the rules
that govern appeals. What we hold is that the procedures for Section 11-51-75 apped s are controlled by
that statute, but that the principles expressed in the rules of civil and gppellate procedure, and not just
incidentdly by the statutes requiring that complaints and gppeds not fail for forma defects, control the
interpretation of those procedures. That appears to be the unstated premise both of Canton Farm
Equipment and Stockstill.

153. Motions were made in circuit court to permit amended complaints. No ruling on the motions was
made before the gppea was dismissed. In the proposed complaints, some issues changed. What we are
resolving here isthe right of Bowling to continue with his gppea regarding the specia exception that was
granted on December 5, 1994. To the extent other objections are made in a proper and revised appesal, our
discusson may not be fully applicable.

154. Regardless of the terms of Section 11-51-75, apart of the present case is unaffected even by a dtrict
goplication of that Satute. The origind complaint sought remova of the supervisors from office. The
proposed third amended complaint abandons that remedy. Whatever the trid court does with that claim, it
isnot onethat is to be dismissed because Bowling did not gpped within 10 days with abill of exceptions. It
isnot proper relief on an gppea from Board action. Such an apped determines whether the action of the
Board shdl be perpetuated, not whether a member of the Board shal be removed. The petition does not
date the authority that would permit the court to remove a supervisor, and we find none. The complaint
joined issues proper for an apped with separate issues that are not.

165. Thetrid court can consider any argument the parties wish to make on such questions. Further, any
attack on the June 30, 1993 variance based on the Board's having failed to comply with anotice
requirement would not be affected by the need to gpped within 10 days, though the issue might be moot if
the later specia exception replaced the variance.

156. THE JUDGMENT OF THE CIRCUIT COURT OF MADISON COUNTY ISREVERSED
AND THE CAUSE ISREMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH
THIS OPINION. COSTS ARE ASSESSED ONE-HALF TO THE APPELLANTSAND ONE-
HALF TO THE APPELLEES.

BRIDGES, C.J., McMILLIN AND THOMAS, P.JJ., DIAZ, KING, AND PAYNE, JJ.,
CONCUR.

COLEMAN, J., DISSENTSWITH SEPARATE WRITTEN OPINION.
HERRING AND HINKEBEIN, JJ., NOT PARTICIPATING.
COLEMAN, J., DISSENTS:

157. The traditiond, and indeed entirdly appropriate, manner of beginning a dissent isfor its scrivener to
express respect or deference for the mgjority's resolution of the issues, even though the respect or



deference is not so grest that it resultsin the scrivener's concurrence with the mgjority view. Instead, | eect
to begin this dissent with an expression of my respect for and admiration of the mgority's Herculean effort
to reconcile what seems to be an irreconcilable contradiction between Section 11-51-75 of the Missssippi
Code and the Mississippi Supreme Court opinionsin Canton Farm Equipment v. Richardson, 501 So.
2d 1098 (Miss. 1987) and Stockstill v. Hales, No. 97-CA-00203-SCT (Miss. 1998). | consider these
two cases to be anomadlies incapable of reconciliation with the otherwise reasonably consstent chain of
opinions rendered by the supreme court, in al of which that court held that the bill of exceptions was the
device which Section 11-51-75 prescribed for the perfection of an gppeal from adecison of the board of
supervisors or amunicipa board to the circuit court.

168. | begin my dissent by explaining the extent of my agreement with the mgority. | agree with the
majority's resolution of Bowling's second point, i.e., "The rules of procedure, both for trial and appellate
courts, do not replace the jurisdictiona statutes. The right to gpped is governed by statute.” | also agree
with the mgority's andlyss of Canton Farm Equipment and Stockstill, which inescapably demongtrates
that for whatever reason, the supreme court smply overlooked what are to me the clear and smple
requirements of Section 11-51-75 to gpped adecision of a county or municipal board to the circuit court.
See the mgjority's anadysis of Section 11-51-75 (mg. op. p. 10).

159. It israre, but nonetheless enlightening to its reader, for an opinion to review thoroughly both the
datutory and judicia history of a statute as the mgority opinion has done with the history of Section 11-51-
75. It gppears to me that the mgority concludes from its review that "Bowling must file abill of exceptions if
he wishes to proceed and should promptly prepare and submit one to the county.” (maj. op. p. 21). The
mgority continues, "If such abill gpproved by the county isthen filed in this action in circuit court, the
appeal can proceed.” I d. | agree with their conclusion that a bill of exceptionsis necessary to an gpped
from the board of supervisorsto the circuit court.

1160. | dissent because | reach a dightly different conclusion from the mgjority's historical review of Section
11-51-75. My conclusion remains that Section 11-51-75 makes the timely filing of abill of exceptionsa
prerequisite to the perfection of an gppea from the board of supervisorsto the circuit court. Thus, | agree
with the circuit court's finding that it lacked jurisdiction to entertain Bowling's gppedl, the consequence of
which was for that court to dismiss Bowling's complaint. | rest my agreement with the circuit court's
disposition of this case on the supreme court's decisonsin, inter alia, Moore v. Sanders, 569 So. 2d
1148, 1149-50 (Miss. 1990); Cloverleaf Mall, Ltd. v. Conerly, 387 So. 2d 736, 744 (Miss. 1980);
Cox v. Board of Supervisors, 290 So. 2d 629, 630 (Miss. 1974); and Shannon Chair Co. v. City of
Houston, 295 So. 2d 753, 754-55 (Miss. 1974).

161. Before | conclude my dissent, | now resort to the time-honored phrase, "with deference to my
colleagues’, because | wish to supplement my dissent by expressing gratuitousdy my concern about the
possible consequence of the mgjority's decision to remand this case to the circuit court to permit Bowling
what | perceive to be essentidly an "out-of-time" appea. Smply put, | remain concerned that the mgority's
decision, which it reached in its atempt to reconcile Section 11-51-75 with Canton Farm Equipment and
Sockstill, may create more issues than it resolves. Canton Farm Equipment and Stockstill
notwithstanding, practitioners throughout Mississppi have previoudy been able, by consulting Section 11-
51-75, to determine with certainty that only a bill of exceptionsis the requisite for an appeal from a board
of supervisors or municipa board to the circuit court. The mgority opinion alows the possibility thet only a
notice of apped, perhaps even onefiled in the circuit court, rather than with the board from which the



apped is sought, is sufficient to perfect an gpped of this nature. Such a possibility may in turn creste issues
of notice and the vesting of jurisdiction of such an apped in the circuit court.

162. To summarize my dissent, because in most of its opinions the supreme court has held that Section 11-
51-75 required the timely filing of a bill of exceptionsto perfect an apped from a decision of a county
board of supervisors or from amunicipa board to the circuit court, | would affirm the Madison County
Circuit Court's dismissd of Bowling's gpped because it lacked jurisdiction of the matter. From my
perspective, any other resolution of the issues in this case increases appreciably the uncertainty which the
supreme court's opinionsin Canton Farm Equipment and Stockstill created and with which the mgority
opinion grapples. To repest, | would affirm the trial court's dismissal of the case because the trid court
lacked jurisdiction of the case in the abosence of Bowling's timdly filing of abill of exceptions.

1. A separate statute was created that provides for certiorari, and it applies even if thereisaright to
appeal. Miss. Code Ann. § 11-51-95 (Supp. 1998).

2. Section 11-51-75 aso requires that the filing be with the board and not with the court. This defect
existed and went unremarked in Canton Farm Equipment aso, and is another matter that would
appear to be form only, smilar in the absence of pendty to the filing of anotice of gpped in the
supreme court ingtead of thetria court in anorma civil case. M.R.A.P. 3 (a).



