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SOUTHWICK, J., FOR THE COURT:

1. First Southwest Corporation debentures were issued to Dudley F. Lampton in 1987. In 1993 Lampton
wanted to exchange them for stock, but he had recently lost the debentures. When Lampton was unable to
secure the indemnity bond required by statute for the replacement of lost securities, he successfully
requested the chancery court to order the exchange without a bond.

2. First Southwest raises fourteen issues on appeal which concern the proper procedure for reissue of lost
securities and whether those requirements were waived. We do not address every issue, as we reverse and
enter judgment here because there was never awaiver of the requirement of physica ddivery of the lost
debentures prior to exchanging them for stock, and Lampton failed to provide the indemnity bond
necessary for issuance of replacement debentures. Lampton was completely within his procedura rights to
seek chancery court review of the bond requirements imposed by First Southwest. However, the proper



limit to the chancellor's review was whether the corporation was indgsting upon unreasonable terms, ether in
the amount of the bond or in other details. That was never shown, and the obligation to provide the bond
remained intact.

FACTS

113. Lampton was the registered owner of $137,640 worth of debenturesissued by First Southwest. Each
had a face value of $30, paid 15 % interest, and matured December 31, 1994. On May 12, 1993, First
Southwest offered to exchange corporate stock for debentures at afour to one exchange ratio. Lampton
under this formulawould be entitled to about 18,000 shares. The deadline to accept the offer was June 30,
1993, later extended until July 9, 1993. Lampton executed and returned the subscription agreement on July
8, 1993.

4. These debentures and some stock owned by Lampton were subject to alien held by Hancock Bank.
Lampton was behind in his monthly payments and received notice from Hancock on May 28, 1993, that
unless the loan was brought current or other satisfactory arrangements were made, it would liquidate the
assets securing the loan. Thus smultaneoudy with Lampton's effort to take advantage of the corporation's
offer, he also had to negotiate with Hancock to get the debentures released from the bank's lien. A
settlement agreement was eventualy reached whereby Hancock would release the debentures and stock in
exchange for $66,000. The debentures had been in Hancock's possession. On about July 22, 1993,
Hancock sent them to Lampton's attorney, Ron Smith, to deliver to Lampton upon payment of the $66,
000. The payment was not made. On August 31, 1993, Smith notified First Southwest that he had lost the
debentures.

5. First Southwest refused to exchange the lost debentures for corporate stock until there was physica
delivery of the debentures. That meant Lampton and Smith had either to find the debentures or comply with
aprovison of the Uniform Commercid Code and obtain a sufficient indemnity bond to protect Southwest
from claims of bona fide purchasers. Miss. Code Ann. 8 75-8-405 (Rev. 1981). Once the indemnity bond
was presented, First Southwest could reissue the debentures and proceed with the exchange. First
Southwest insisted upon a $150,000 third-party indemnity bond. Though Lampton and Smith gpparently
could afford the premium, they did not have the net worth to quaify for the bond. The deadline for
exchange was extended a second time to November 13, 1993. Because of the present suit, the corporation
made one last extension to December 31, 1993, in an effort to settle. That day came and went without a
bond being presented, the debentures being discovered, or the subscription agreement being formaly
rejected.

6. On November 10, 1993, just before the November 13 deadline, Lampton filed suit in the Chancery
Court of Pike County seeking an order directing First Southwest to reissue the debentures without bond, to
authorize the conversion of the debentures into stock, and to have the stock deposited into the registry of
the court. First Southwest responded by claiming that Lampton was required to post an indemnity bond "at
least equal to the value of the stock issued" in exchange for the debentures 2

7. In April 1994, Lampton amended his complaint. In addition to the exchange of debentures for stock,
Lampton sought past due interest on the debentures. He also claimed that First Southwest's indebtedness to
him was the cause of his default on his Hancock |oan. The chancellor on August 22, 1994, granted
Lampton's motion for partial summary judgment, finding that $61,938 in interest due on the debentures must
be paid. Since Lampton's exercise of any rights under the missing debentures potentially could subject First



Southwest to damages if a bona fide purchaser surfaced, the court ordered Lampton to obtain an indemnity
bond in the amount of $77,422.50. That represented 125% of the total interest due. Lampton complied
with this order by executing abond aong with his brother Dunn, both of whom executed the bond as joint
atorneys-in-fact for their mother. The interest was then paid.(2

118. On September 7, 1994, the chancellor ordered First Southwest to rei ssue the debentures once
Lampton deposited $35,000 in stocks and/or certificates of deposit into the registry of the court. Lampton
complied. First Southwest prepared replacement debentures but never executed them.

19. Following hearings held on October 4, 1996, and on April 1, 1997, the chancdllor entered hisfindings
of fact and conclusons of law. He found that physicd ddivery of the debentures was not a condition
precedent to acceptance of the subscription agreement by First Southwest. Even if it were, First Southwest
had waived any such requirement by its acts subsequent to the execution of the origina documents. The
chancellor aso held that section 75-8-405 was not the exclusive remedy for replacement of lost securities.
First Southwest was ordered to reissue the debentures.

1120. The chancellor said that there was "no real need for bond" since he did not find it likely that the lost
debentures would ever regppear. Even 0, he required a bond to reimburse costs to First Southwest "if
someone were to come forward and claim possession of the original certificates.” The bond that had been
executed by Dudley Lampton and his brother on September 7, 1994, as attorneys-in-fact for their mother,
was ordered "continued.” That bond had secured the payment of past-due interest in the amount of $61,
938. The clerk of court was aso authorized to sdll a sufficient amount of the $35,000 in stock to cover all
costs and attorney's feesincurred by First Southwest should a bona fide purchaser of the lost debentures
come forward.

111. The chancellor further ordered that First Southwest convert the reissued debentures to corporate
stock in accordance with the conversion ratio st in the offering circular. Additiondly, he required that First
Southwest pay Lampton al stock dividends due and unpaid. It is from this order that First Southwest
appeals. DISCUSSION

112. Though individual issues are critica to our review of the chancellor's decision, the overdl focus should
not be logt. Thisisa contract case. The centra question is whether a contract was ever formed. First
Southwest sent an offer -- the proposal to exchange debentures for stock. Included in the offer were certain
terms, including a date to respond and requirements that unencumbered debentures be exchanged for the
stock. Lampton argues that a valid acceptance occurred and a contract was entered despite the problems
of the missing, encumbered debentures. Whether that is true is ultimately what we must resolve. Therest is
secondary.

113. To the extent factua issues are rlevant, this Court will accept the chancellor's findings provided the
evidence in the record reasonably supports them. Perkins v. Thompson, 609 So.2d 390, 393
(Miss.1992). In other words, we will not disturb the findings unless based on areview of the evidence the
findings are clearly erroneous or an erroneous legal standard was applied. Hill v. Southeastern Floor
Covering Co., 596 So.2d 874, 877 (Miss.1992).

114. At least two critical problems faced Dudley Lampton when the offer was made to exchange
unencumbered debentures for stock. First was that he did not have the debentures. Secondly, they were
encumbered by alien of the Hancock Bank. The chancellor found that neither the absence nor the



encumbrance of the debentures was fatal to Lampton's right to participate in the exchange. We proceed to
examine that concluson.

I. Sufficient indemnity bond to replace lost securities

1115. In addressing the first problem, we must decide whether First Southwest's insstence on an indemnity
bond prior to replacing the lost securities was proper. We then must condder the argument that evenif a
bond is normaly required, First Southwest waived the requirement of ddlivering the actua debentures prior
to the exchange and therefore the bond question is academic.

a. UCC provision for bond

1116. The chancellor found that the rlevant Uniform Commercia Code provision adopted in this State for
replacing lost securities was not the sole means of procuring reissue of the debentures. The statutory

language isthis

If the owner of a certificated security, whether in registered or bearer form, claims that the certificate
has been log, destroyed, or wrongfully taken, the issuer shdl issue anew certificate if the owner:

(1) so requests before the issuer has notice that the certificate has been acquired by a protected
purchaser;

(2) fileswith the issuer asufficient indemnity bond; and
(3) satisfies other reasonable requirements imposed by the issuer.

Miss. Code Ann. 8 75-8-405 (Rev. 1981). The statute was amended in 1996, but the foregoing is the
provison in effect in 1993. 1996 Miss. Laws ch. 468, § 39.

117. Examining the literd language fird, we find thet the "issuer shal" provide new securities to replace the
logt onesif a"sufficient indemnity bond" is presented and if any other reasonable requirements are met. Firgt
Southwest imposed no requirements other than the providing of an adequate indemnity bond. Lampton
attempted to acquire such abond, but did not qualify with the commercid bond companiesthat he
contacted.

1118. The record indicates that in addition to paying a premium, the recipient of an indemnity bond must aso
prove to the surety company that he has adequate assets to permit recovery of some portion of the lossiif
the bond is ever caled upon. By Satute, a surety may seek reimbursement from the principa after payment
on abond:

When any surety or guaranty company has executed any bond or other contract as surety for any
person . . . guaranteeing the performance of any duty or the payment of any money, and such person .
. . make default therein and said surety or guaranty company pays the amount for which the person
insured or guaranteed islegdly liable, the said surety or guaranty company becomes thereby
subrogated to dl the rights of the party in whose favor the security or guaranty is given, and such
company may have and maintain an action againg the principd . . . .



Miss. Code Ann. § 87-5-5 (Rev. 1991). Only if the surety company may first examine whether the person
seeking a bond has adequate assets, will the later right of subrogation be creditable. Lampton does not
alege that anything other than norma commercia practices prevented his securing an indemnity bond. He
went to court because of the problems that he encountered.

b. Propriety of a substitute for bond

1119. The chancellor found that an issuer of securities must accept a subgtitute for the indemnity bond, but
never found or even had raised as an issue that First Southwest in any manner was preventing his securing a
bond. Indeed, for severd months after Lampton made First Southwest aware that he no longer had the
debentures, the corporation worked with him to secure abond. It isthat activity that later istermed a
waiver by the chancdlor, but we will discuss thet issue after addressing the necessity for a bond absent a
waiver.

1120. The chancellor in 1996 found that there was no need for abond, since by that time he believed that
there was no possibility that the missng debentures would ever surface. Nonethdless, he required that the
bond that he had ordered in September of 1994 be "continued." That was a $77,000 bond executed by
Lampton and his brother as attorneys-in-fact for their mother. By itstermsit assured the payment of $61,
000 in interest due on the debentures. If it were, in 1996, to become a surety bond for the exchange of
those securities, then the chancellor needed to have an amendment or a new bond executed. Even o, the
1994 bond language taken together with the 1996 decree language may have created a sufficient obligation
that the bond executed on behdf of the senior Mrs. Lampton could have been caled upon by First
Southwest.

21. In addition, in 1996 the chancellor ordered that Lampton deposit $35,000 in stocks and/or certificates
of deposit with First Southwest in order to indemnify it againgt any potentia bona fide purchasers who might
come forward. He further authorized the clerk to sell any of the stocksin order to compensate First
Southwest for any losses.

122. After the final 1996 decree, therefore, First Southwest had a $77,000 bond, written for another
purpose, but that may have been usable as a surety bond for issuing new debentures. It dso had the right to
cdl upon the chancery clerk to sall $35,000 in stocks to cover itslosses. Thereis afactud issue inherent in
this 1996 decree: does that combination of security create sufficient monetary protection for First
Southwest? There isamore significant legd issue isthis court-ordered substitute for what the UCC
requires permitted? In other words, is section 75-8-405 the exclusive means of obtaining reissue of
securities or may a court order a corporation to accept an dternative?

1123. This provison has not often been interpreted, but there is one precedent from our federd circuit that is
quite indructive. Glaser v. Texon Energy Corp., 702 F.2d 569 (5th Cir. 1983). There the court was
concerned with whether a demand made by the corporation prior to issuing replacement stock fell within the
"other reasonable requirements’ language under Texass identicaly worded statute. Id. at 570. That
stockholder had provided a bond but never satisfied the corporation regarding other information. The Fifth
Circuit found that a court could not order a corporation to issue replacement shares if the stockholder failed
to comply with UCC section 8-405, which is our section 75-8-405. The court rejected the argument that
compliance with the section was only one meansto replace alogt certificate. Under the statute "the court
may compel arecacitrant issuer to take action,” but "[s]ince the statute compels the issuer to issue the



certificate only if the shareholder has satisfied the statutory requirements, an issuer presumably may not be
compdlled to issue a certificate where a shareholder has failed to follow the statutory procedure.” 1d.

124. We find this to be the correct reading of the statute in part because of the definiteness to commercia
transactions that the UCC isintended to bring:

Underlying purposes and policies of the code are

(& to smplify, darify and modernize the law governing commercia transactions,
(b) to permit the continued expansion of commercia practices. . . ;

(c) to make uniform the law among the various jurisdictions.

Miss. Code Ann. § 75-1-102(2). Lampton wished that the chancellor negate the requirements of the UCC
because of the difficulty that he was facing in acquiring a bond. Three years after the commercid need for
the debentures first arose in 1993, the chancdlor in 1996 declared what the dternative procedure to follow
would be. The need is frequent for litigation to determine both the meaning of the Code and how to gpply it
to specific Stuations, but here the litigation was on whether the Code provisions should be ignored because
of one party's difficulty with them.

1125. The Code provisions become part of contracts as fully asif written into the parties documents
themsdlves. Thusthislitigation a its most basic was an effort to write out of the agreements that sgnified
Lampton's purchase of securities the provision for replacing lost securities. Having found that the statutory
provision is the sole means to pursue replacement, we necessarily find that the chancellor erred in
concluding otherwise.

¢. Amount of bond

1126. Though we regject the chancdlor's legd conclusion that a bond was not necessary, it is still avalid issue
whether the bond that is required is too large or otherwise unreasonable. Thus when Lampton commenced
this suit on November 10, 1993, when the deadline was three days away for exchange (later extended to
December 31), an immediate hearing on whether the bond was unreasonable in some respect would have
been appropriate. From the beginning, though, Lampton asked the court to order First Southwest to reissue
the debentures without a bond. The chancellor did ultimately address the necessary bond amount, and we
will consider the reasonableness of First Southwest's position regarding the specifics of the bond.

127. One treatise writer concluded that "[d]ifficult questions arise as to the meaning of a'sufficient indemnity
bond." No precise rule has been stated because of the different kinds of securities that may be involved,
with the consequence that there is a variety of losses that might be sustained by the issuer.” ronald a.
Anderson, uniform commercia code § 8-405:14 (3rd ed. 1996). "Where a nonconvertible debt security is
involved, the problem of sufficiency isrdatively smple. The issuer's maximum exposure is limited by the
sum of principal, accrued interest, and concomitant expenses. Therefore, in practice the bond given cdlsfor
afixed pendty, which is generdly not more than twice principa and accrued interest of the security on the
date of delivery of the bond." Egon Guttman, Modern Securities Transfers, 1 18.02[8][a] (3rd ed. 1987).

1128. The bond should be sufficient to "indemnif[y] againgt any liability or expense, including attorney fees, to
which [the corporation] may be subjected by reason of the reappearance of the origina securities.”



Guttman, at 11 15.04{3][b]. The face value of Lampton's debentures was $137,640. The security ordered
by the chancellor was the deposit of stocks worth $40,000 to $50,000 into the registry of court. There was
never afinding that a bond in the amount of $150,000 to secure the reissue of $137,000 worth of
debentures was unreasonable. Had a bona fide purchaser for vaue appeared with the debentures after their
reissuance to Lampton, the corporation’s loss would have been the face value and incidental codts. The
chancdllor in August 1994 found that abond in the amount of 125% of the interest due on the debentures
should be presented by Lampton prior to the interest being paid. The basis of the risk was the same in
August 1994 as it was when First Southwest was ingsting in late 1993 on a bond worth 110% of the vdue
of the debentures, namely that a bona fide purchaser would be able to clam ownership. Congdering the
purpose of the bond, we find the amount inssted upon by First Southwest was reasonable.

129. Moreover, the reasonableness of the amount isto be judged at the time that First Southwest was
indggting upon it in 1993. This caseis only partly about the replacement of lost securities, which raises the
point made at the beginning of this opinion. The chancdlor in 1996 not only found that no bond was
necessary in order for Lampton to receive new debentures, the chancellor dso found Lampton to be
entitled to exchange the debentures in what was otherwise a closed 1993 offering. That 1993 offer would
cregte abinding contract only if certain conditions were met -- exchange of unencumbered debentures by a
date certain -- and then only if First Southwest agreed to accept what was tendered. The initid offering
documents gave notice of First Southwest's right to rgject any tendered debenturesin its sole discretion.

1130. Part of the reason for the need to have this discretion was explained in the trid court. An accountant
tetified for Lampton asto the tax consequences of permitting a late exchange of debentures for stock. Only
atimely exchange as part of a corporate recapitdization plan was tax exempt. The accountant stated that
only Lampton would suffer a taxable event by the late exchange, but other consequences were explored on
cross-examination. Among the acknowledged problems was that since the debentures were being
exchanged for stock, there was a possibility that too much stock would be exchanged if every debenture
holder participated in the plan. Thiswould lead to stock dilution caused by an issuing of sharesin excess of
the authorized number. Miss. Code Ann. 8 79-4-6.01 (Rev. 1996); Glaser, 702 F. 2d at 572. The April
1993 minutes of Firgt Southwest's board meeting that authorized the exchange indicated that there were
aufficient unissued shares to permit al debentures to be exchanged. The corporation had ended the
recgpitdization in 1993 after having made the number of exchanges that in its discretion were desirable
financidly and permissible otherwise. The effect of more stock being issued for Lampton's debentures was
unclear but does indicate the reasonableness of a definite ending-date for exchanges.

1131. Now that we have found that a corporation is entitled to ingst upon a bond, and before determining
whether First Southwest waived that requirement, we examine whether a bond was actudly provided. We
find that the deposit of $35,000 in stocks into the registry of court is not abond, as contemplated by the
gatute, anymore than would be any other security that a court might find was financidly equivaent to a
bond. We have dready held that the Statute permits the corporation to ingst upon an indemnity bond. The
factual inquiries necessary to determine whether a stockholder's persona assets, his other stock, or even
real property were adequate to protect a corporation from bonafide purchasersjust are not permitted
under the Code.

1132. Although the chancellor held that he "'saw no red need for bond,” he "set abond to smply insure that
any codts that might be incurred by First Southwest would be covered . . . . " The $77,000 bond by Mrs.
Lampton that secured the payment of interest is the only bond ever provided. Section 75-8-405 calls for an



"indemnity bond." Although thisterm is not defined by the U.C.C., it is recognized that in order for the
indemnity bond to be proper, "[it] should be executed by the owner of the stock, as principa, and by a
recognized surety or indemnity company, as surety. Most corporations have alist of such companieswhich
are satisfactory tothem . . . ." francist. christy and robert s. appd, the transfer of stock § 277 (5th ed.
1975).

1133. As a subgtitute for this commercia bond, the chancellor became the underwriter for the transaction.
He ordered a private bond and other security as he thought adequate to be placed into the registry of the
court. Courts at times are caled upon to perform this sort of task, but what initiates the need is one party's
unreasonable interpretation of what the Code requires. That did not occur here. We need not decide
whether the nature of the bond -- one executed by the plaintiff and his brother as attorneys-in-fact for their
mother -- was inadequate compliance with the statute. The authority just quoted would declare that it was
not. We only hold that First Southwest's ingstence upon a $150,000 bond was commercialy reasonable.
Such a bond was never provided.

I1. Waiver of physical delivery

1134. Though we have found that First Southwest had the right to ingst on an indemnity bond, and one was
never provided, the chancellor dso determined that the corporation's conduct waived the requirement that
the debentures be physically tendered. That conduct primarily consisted of ongoing communicetions
between the parties regarding the missing debentures without a specific rgjection of Lampton's request to
participate in the exchange of debentures for stock.

1135. Wefirst look at the rdlevant statutes. In 1993, the Code provided that "atransferor's duty to transfer a
security under acontract of purchaseis not fulfilled until he: () places a certificated security . . . inthe
possession of the purchaser . . .. " Miss. Code Ann. 8 75-8-314(2) (Supp. 1990) (repealed 1996 Miss.
Laws ch. 468, § 72). The officid comment explains that the section "providesthat atransferor's duty is
fulfilled by physcd ddivery of acertificated security.” Firgt Southwest and Lampton were involved in a
potentia contract of purchase. A "purchasg’ isa"taking by sde. . . or any other voluntary transaction
cregting an interest in property.” Miss. Code Ann. § 75-1-201 (32) (Supp. 1998). Therefore, we find that
physica ddivery of the debentures was required in order to convert them into stock pursuant to the
subscription agreement.

1136. The chancellor found that dthough physical delivery may be required, First Southwest waived any
such requirement. The supreme court has adopted alegd dictionary definition of "waiver”:

Waiver presupposes afull knowledge of aright exigting, and an intentiond surrender or relinquishment
of that right. It contemplates something done designedly or knowingly, which modifies or changes
exigting rights, or varies or changes the terms and conditions of a contract. It is the voluntary surrender
of aright. To establish awaiver, there must be shown an act or omission on the part of the one
charged with the waiver fairly evidencing an intention permanently to surrender the right dleged to
have been waived.

Ewing v. Adams, 573 So.2d 1364, 1369 (Miss. 1990) (quoting Ballantine's Law Dictionary 1356 (3rd
ed. 1969)(citations omitted). The exhibits and testimony introduced by Lampton dedlt primarily with First
Southwedt's efforts to assist Lampton in obtaining a bond so that the debenture certificates might be
reissued. Ron Smith, Lampton's attorney, testified about his negotiations with First Southwest concerning



reissue of the debentures. He aso discussed the problems both he and Lampton had in procuring a
aufficient indemnity bond. First Southwest introduced the letters between the parties during the second haf
of 1993. Its chairman contacted a company in November 1993 willing to write such abond, indicating thet
the corporation was continuing to ingst upon the bond a the same time as it was extending the time for
Lampton to acquire one. However, as previoudy discussed, Lampton was unable to qudify for the bond.
In its answer to the complaint, First Southwest on December 1, 1993, again said that a bond was required.

1137. At no point did First Southwest advise Lampton that it would convert the debentures into stock
without physica delivery nor without release of Hancock Bank's lien. What we discover in the record is that
First Southwest assisted Lampton so that he might be able to tender unencumbered debenture certificates,
during atime that Lampton did not possess his encumbered, missing debenture certificates. Asthe
chancellor found, First Southwest cooperated with Lampton's efforts to "work out away to reissue the
debentures.” Aiding Lampton in this manner evidences no "voluntary surrender of aright” on the part of
First Southwest. It would have been pointless for First Southwest to aid Lampton in procuring reissued
certificates if they were unnecessary to the exchange in the first place. The chancellor held that aletter from
the corporation's chairman to Lampton in October gave no notice of rgection of Lampton's request to
convert his debentures. That five-sentence letter merely transmitted the forms necessary for Lampton to
acquire an indemnity bond. Once the bond was acquired, the letter stated, "replacement certificates will be
issued.”

1138. The chancellor based waiver on the propostion that First Southwest cannot "be aware of these dleged
deficiencies in Lampton's position and work with him to resolve [them] and then suddenly take the position
that Lampton's subscription agreement was never in compliance with the offering circular in the first place.”
To the contrary, working with Lampton so that he could comply with the offering is not the equivaent of
saying that he need not comply. There was no testimony or evidence in any form that replacement
debentures were merely First Southwest's preference, but failing that the exchange would il be permitted.
The chancdllor may have been seeking an explicit written statement of the importance of the replacement
debentures, but we find that it was made plain that acquiring new debentures was dways consdered to be
mandatory.

1139. Lampton aso suggests that by not sending the security agreement back to him once it was discovered
that the debentures were missng was awaiver. It is unclear but unimportant whether the debentures initialy
had to be attached to the subscription agreement. At some stage, in order to effectuate an "exchange,” they
would have to be offered. They would a so, according to the agreement, need to be unencumbered. There
was aways a deadline for completing the exchange, a deadline that the company extended but which
underlay al the negotiations. Lampton was never in apostion prior to the end of 1993 to provide any
debentures, much less unencumbered ones.

140. First Southwest argues that waiver was not raised by Lampton in his pleadings, not litigated during
trid, not defended by First Southwest, and not consented to as an additional issue. It first appears as an
issuein thefind decree. Since we find that there was no evidence to support waiver, we need not address
possible procedura defectsin the issue.

141. In conclusion, we hold that Lampton did not comply with the terms of First Southwest's offer to
exchange debentures for stock by December 31, 1993. Nothing in First Southwest's insistence on a bond
or its assistance to Lampton in acquiring one excused Lampton from meeting the deadline. Therefore no



contract was ever formed to permit Lampton to participate in the exchange.

142. THE JUDGMENT OF THE PIKE COUNTY CHANCERY COURT ISREVERSED AND
RENDERED. COSTS OF THISAPPEAL ARE ASSESSED AGAINST THE APPELLEE.

BRIDGES, C.J., MCcMILLIN AND THOMAS, P.JJ., COLEMAN, DIAZ, HERRING,
HINKEBEIN, AND KING, JJ., CONCUR.

PAYNE, J., NOT PARTICIPATING.

1. In separate litigation commenced on November 15, 1993, Hancock Bank brought suit in Harrison
County Chancery Court against both Lampton and Smith. First Southwest was not a party. The bank
sought either the money due under the settlement agreement or an order directing Smith to take the
steps necessary to obtain reissue of the debentures, so that Hancock could sell the stock and/or
debentures in order to satisfy Lampton's debt.

2. A judgment in the separate Harrison County litigation, dated October 22, 1996, was introduced as
part of the record in this suit. The $61,000 that Lampton had received as interest was not paid to
Hancock Bank and Lampton still owed $66,000 to Hancock. Therefore the debentures and stock
continued in 1996 to be burdened by the bank's lien.



