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HINKEBEIN, J., FOR THE COURT:

1. Aggrieved by the Lowndes County Chancery Court's judgment ordering him to pay child support for his
illegitimate son, Bruce Lee [hereinafter Lee] assgns the following points of error to the chancellor's decision:

|. THE CHANCELLOR ERRED IN AWARDING ONE YEAR'S SUPPORT. THE PLEADINGS
DID NOT REQUEST THE RELIEF.

[I. THE CHANCELLOR ERRED IN AWARDING $214 PER MONTH CHILD SUPPORT.
THERE WASINSUFFICIENT EVIDENCE TO SUPPORT THE AWARD. ADDITIONALLY,
THE AMOUNT AWARDED WAS GROSSLY EXCESSIVE.



[l. THERE WASNO EVIDENCE TO SUPPORT AN AWARD OF ATTORNEY'SFEES.

Holding Lee's second assgnment of error to be of merit, we reverse and remand for afactua determination
by the chancellor as to the amount of child support due under the otherwise valid monthly and lump-sum
awards. In the interest of expediting this matter we have elected to address Le€'s other assgnments of
error, which we hold to be without merit.

FACTS

2. Theillegitimate child whose support and maintenance is at the center of this controversy, Dominique
Stewart [hereinafter illegitimate child], was born to Katrice Summerville [hereinafter mother] in July of
1987. In December of 1994 the Missssppi Department of Human Services [hereinafter DHY] filed this
action to obtain rembursement from the illegitimate child's naturd father for the public funds DHS had
provided to the illegitimate child under the Aid for Dependent Children program. Subsequent to the filing of
this action DHS's attorney was replaced by private counsd, who filed an amended complaint. Although the
syle of the case indicates that this matter is a suit by the mother againgt the father (Lee), DHS and Lee are
thered partiesin interest. Any child support obligationsincurred by Lee as aresult of this action are his
ligbility to DHS, not to the mother. On apped Lee does not contest the chancery court's adjudication that
he isthe naturd father of theillegitimate child at issue.

ANALYSIS

|. THE CHANCELLOR ERRED IN AWARDING ONE YEAR'S SUPPORT. THE PLEADINGS
DID NOT REQUEST THE RELIEF.

113. With this assgnment of error Lee points out that neither the origind nor amended complaints againg him
contained a prayer for past due child support. Accordingly, it is Lee's contention that the issue of past due
child support was not properly before the chancery court. Lee argues that because this issue was not
included in the pleadings, it could not be consdered at trid. DHS acknowledges that the pleadings
contained no specific prayer for past due child support. DHS, however, argues that this issue was raised a
trid with Leg'simplied consent when DHS raised the issue and made a claim for past due child support, yet
Leefaled to object to it and ingtead argued the merits of this newly-raised issue. We agree with DHS.

4. Leeis correct in arguing that evidence pertaining to issues not contained in the pleadings generdly may
not be presented at triad, nor may atria court award relief on apoint not pleaded. Queen v. Queen, 551
So. 2d 197, 199 (Miss. 1989). In Queen our supreme court held that "[w]here a party offers proof on an
issue not pleaded . . . her opponent upon timely and proper objection may of right demand that the
evidence be excluded." Queen, 551 So. 2d at 200 (citing Rankin v. Brokman, 502 So. 2d 644, 646
(Miss. 1987)). Thisrule, however, clearly requires that atimely objection to evidence at variance with the
pleadings be made. Queen, 551 So. 2d at 199. In cases such as with the facts at bar "[w]here a party
offers no timely objection, we treat the issue as having been tried by implied consent.” Atkinson v. Nat'l
Bank of Commerce of Miss., 530 So. 2d 163, 166 n.2 (Miss. 1988). Accordingly, because the trial
transcript indicates that Lee offered no objection when thisissue was raised at trid, but instead elected to
argue on its merits, we hold that thisissue was tried with Lee's implied consent. This assgnment of error is



without merit.

[l. THE CHANCELLOR ERRED IN AWARDING $214 PER MONTH CHILD SUPPORT.
THERE WASINSUFFICIENT EVIDENCE TO SUPPORT THE AWARD. ADDITIONALLY,
THE AMOUNT AWARDED WAS GROSSLY EXCESSIVE.

5. Lee contends that the chancery court's order that he pay $214 per month in child support was not
supported by sufficient evidence of his monthly earnings. It is aso Le€'s contention that an avard of $214
per month in child support exceeds the amount alowed by the child support guidelines contained in Section
43-19-101 of the Mississippi Code. Lee further argues that the chancellor's award of alump-sum of $3,
424 in past due child support was erroneous. DHS responds that there was ample evidence before the
court by which it could ascertain Leg's monthly earnings. According to DHSs cdculations, $214 per month
iswithin the guiddines prescribed by Section 43-19-101. DHS argues that the lump-sum award of past due
child support did not offend the limitations on child support recovery contained in Section 93-9-11 of the
Missssippi Code.

6. We hold that dthough the chancellor's award of monthly and lump-sum child support was proper, the
chancdlor erred in cadculating the amounts of these awards. We hold that the chancdllor erred in his
ascertainment of Lee's adjusted grossincome, as defined in Section 43-19-101 (3), thereby causing the
monthly and lump-sum amounts to be excessve. Accordingly, we reverse only the amounts awarded and
remand this matter back to the chancellor so that he may reca culate the amount due under each of these
otherwise vaid awards. The chancdllor shall base the amounts awvarded upon Lee's monthly adjusted gross
income as calculated per Section 43-19-101 (3).

117. Section 43-19-101 establishes a rebuttable presumption as to the amount of child support to be
awarded. Miss. Code Ann. 8§ 43-19-101 (Rev. 1993). These guiddines are binding unless the chancellor
meakes specific on-the-record findings showing that gpplication of the guideines "would be unjust or
inappropriate in a particular case as determined under the criteria specified in Section 43-19-103." Miss.
Code Ann. § 43-19-101 (2) (Rev. 1993). At trial one of Lee's pay check stubs was entered into evidence.
While neither the stub nor evidence adduced &t trid explicitly stated how often Lee was paid, the record
contains numerous references to Lee's weekly earnings and the various deductions made from his weekly
check. In particular, Lee himsdlf refersto an eight dollar per week deduction from his check to cover his
illegitimate child's hedlth insurance policy premiums. Consdering this credible evidence and the fact that Lee
offered no evidence to the contrary, we cannot hold that the chancellor was manifestly in error in concluding
that the pay check stub represented Leg's weekly income. See Cotton v. McConnell, 435 So. 2d 683,
685 (Miss. 1983) (holding that appellate court would not reverse factua determination of tria judge Sitting
without jury where there was substantia evidence to support judge's findings).

118. Although the chancellor was correct in finding the pay check stub to be evidence of Lee's weekly
earnings, we hold that the chancdlor erred in computing Lee's monthly adjusted gross income. Section 43-
19-101 provides that in cases where the support of one child is at issue, fourteen percent of the defendant
parent's monthly adjusted gross income should be avarded as child support. Miss. Code Ann. § 43-19-
101 (2). Section 43-19-101 defines "adjusted gross income” as the defendant’s grossincome "from all
potential sources' (with certain enumerated exceptions), minus legally mandated deductions such as federd,



date, and loca taxes, socid security contributions, involuntary retirement and disability contributions, legal
child support obligations to other children, etc. Miss. Code Ann. § 43-19-101 (3) (Rev. 1993).

9. Under the facts at bar the chancellor calculated Lee's child support obligations based upon Lee's
monthly gross income without subtracting the legally mandated deductions for taxes, socia security, and
non-voluntary retirement and disability contributions. While Lee argues that his paycheck deductions for
medical insurance, 401K retirement fund, and credit union account should aso have been subtracted, these
do not appear to be mandatory deductions. Under Section 43-19-101 (3) these deductions must be
reflected in the monthly "adjusted gross income" figure which is multiplied againg the appropriate
percentage of child support due. Although the fourteen percent guiddine followed by the chancdllor was the
appropriate percentage to use, because he failed to correctly ascertain Lee's monthly adjusted gross
income, the resulting monthly and lump-sum child support amounts the chancedllor arrived & were incorrect.
We note that fourteen percent of Lee's correct monthly adjusted gross income would be $191.17, which is
within twenty-five dollars of the chancdllor's award of $214. It iswithin the chancellor's discretion to deviate
from the statutory fourteen percent guiddine, but it is incumbent upon him to clearly State his reasons for
taking such action. Since Despite Le€'s protest to the contrary, the lump-sum award of past-due child
support for the period of July 1, 1995 through November 1, 1996 did not violate the limitation established
in Section 93-9-11 of the Mississppi Code, because it did not cover a period of time more than one year
immediately prior to the filing of this action (which occurred in December of 1994). See Miss. Code Ann. §
93-9-11 (Rev. 1994) (dtating that liability for past child support is"limited to a period of one (1) year next
preceding the commencement of an action™). Accordingly, we remand this matter to the chancellor so that
he may reca culate the amount of the two awards using Le€g's adjusted gross income as derived from the
caculaion enumerated in Section 43-19-101 (3). We leave the child support awards otherwise undtered
from the terms of the chancellor's order.

[l. THERE WASNO EVIDENCE TO SUPPORT AN AWARD OF ATTORNEYS FEES.

1120. With hisfina assgnment of error Lee argues that "[t]he [c]ourt normally requires some proof of the
attorney's ability and takes into account other work which the attorney may have been precluded from
taking due to this case. None of the proof was presented in the case at bar, and thus no attorney[s] fees
should have been awarded.” DHS responds that Section 93-9-45 of the Mississippi Code makes the
assessment of atorneys fees mandatory when an award of child support is entered, thus "the award of
attorneys fees was reasonable in this matter and should be affirmed." This Court, however, observes that
Lee's gppdlate brief on this issue contains absolutely no citation to any legd authority. Accordingly, because
Lee hasfailed to cite any legd authority in support of his argument we will not consider this assgnment of
error. See Sumrall v. Miss. Power Co., 693 So. 2d 359, 368 (Miss. 1997) (holding that appellant bears
burden of persuasion on appea and that gppellate courts will not consider issues on gpped for which no
supporting authority has been cited).

111. THE JUDGMENT OF THE LOWNDES COUNTY CHANCERY COURT ISAFFIRMED
EXCEPT ASTO THE AMOUNT OF CHILD SUPPORT DUE. THE AMOUNT OF CHILD
SUPPORT DUE ISREVERSED AND REMANDED FOR A FACTUAL DETERMINATION
UNDER THE GUIDELINESESTABLISHED BY SECTION 43-19-101 OF THE MISSI SSI PPI
CODE. COSTSOF THISAPPEAL ARE ASSESSED EQUALLY BETWEEN THE
DEPARTMENT OF HUMAN SERVICESAND LEE.



BRIDGES, C.J., McMILLIN AND THOMAS, P.JJ., COLEMAN, DIAZ, HERRING, KING,
PAYNE, AND SOUTHWICK, JJ., CONCUR.



