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PITTMAN, PRESIDING JUSTICE, FOR THE COURT:

1. Frederick Bell, known as Freddie, was convicted in the Circuit Court of Grenada County of the capital
murder of Robert C. "Bert" Bell and was sentenced to death. Now before usiis his appedl of that conviction
and sentence. We have carefully consdered this gpped and the specific points raised in Bdll's briefs, and
have reviewed the record in the case for plain and cumulative errors which may have impacted on his right
to afair trid, the conviction and the sentence. We find none and affirm both the conviction and the sentence.

2. Frederick Bell and Anthony Joe Doss were indicted on July 19, 1991, for murdering Robert C. "Bert"
BdI( with malice aforethought while in the commission of the crime of armed robbery, in violaion of Miss.
Code Ann. 8 97-3-19(2)(e) on or about May 6, 1991. Following atria, on January 26, 1993, the jury

rendered its verdict asfollows:

We, the jury, unanimoudy find from the evidence beyond a reasonable doubt that the following facts
exiged at the time of the commisson of the capita murder:



1) That the defendant, Frederick Bell actudly killed Robert C. "Bert" Bell.
2) That the defendant, Frederick Bell, attempted to kill Robert C. "Bert”" Bell.
3) That the defendant, Frederick Bell, intended the killing of Robert C. "Bert" Bell take place.

4) That the defendant, Frederick Bell, contemplated that letha force would be employed during the
commission of the crime of armed robbery.

Next, We, the jury, unanimoudly find that the aggravating circumstances of:

1) Whether defendant, Frederick Bell, was previoudy convicted of another capitd offense or of a
felony involving the use or thresat of violence to the person.

2) Whether the capital murder of Robert "Bert" Bl was committed while the defendant was engaged
or was an accomplice in the commission of armed robbery.

3) The capital murder of Robert "Bert" Bell was committed for the purpose of avoiding or preventing
alawful arrest.

iare sufficient to impose the deeth pendty and that there are insufficient mitigating circumstances to
outweigh the aggravating circumstance(s), and we further find unanimoudy that the Defendant should
suffer deeth.

THE FACTS

13. Sparks Stop-and-Go is a smal grocery store on Cadaretta Road in rural Grenada County. Until the
afternoon of May 6, 1991, Bert Bell worked in the Store as a clerk. The State's presentation was to the
effect that early that afternoon Frederick Bell, Anthony Joe Doss, Robert Kennedy James and Frank
Coffey left Coffey's house for the short journey up to Sparks. Testimony showed that the four of them
entered Sparks and purchased some chips and beer from Bert Bell. They went outside, sat on apicnic
table, drank the beer and ate the chips. Bdll talked of going to Memphis and said that he needed some
money. As they taked, he announced he was going to rob the store and showed the group a .22 caliber
pistol which he had in his possesson. Doss dso had agun at this point, but, apparently, it would not fire.
James and Coffey testified that they refused to take part in the action and departed the scene as Bell and
Dosswent in the store. A minute or so later, James and Coffey heard gunshots and hollering.

14. When Bell and Doss caught up with the other two, they showed them a .38 caliber pistol which they
had taken from the store along with abox of bullets and amoney bag. At this point, Bdll threatened to kill
James because he did not want any witnesses. Coffey and Daoss stepped in to prevent this. Both James and
Coffey tedtified that Bell said he shot Bert.

15. After the incident Bell, Doss and Coffey were taken to Memphis by Bernard Gladney. On the way to
Memphis, Bell again said he wanted to kill Jamesto prevent him from telling anyone about the Grenada
murder. According to the crimind investigator in charge, two of the guns were recovered from the house
where Bdl was found in Memphis. The third was found in Gladney's vehicle.

116. There was no direct testimony concerning what actudly went on in the store, dthough there was



physica evidence offered by the State. The foregoing narrative is based principaly on the testimonies of

James and Coffey. Bell maintained &t trid and in satements to investigators that he was in Memphis on the
day of Bert's murder. There were no corroborating witnesses as to Bell's dibi, and in fact James sister and
Coffey's girlfriend testified that they saw Bl with the rest of the men in Grenada on the day of the tragedy.

7. James Shelby Sparks, who owned the grocery, testified that the .38 caliber gun, which was recovered
following Bell's arrest in Memphis, abox of shells, and an old money bag were taken from the store during
the robbery. The State also showed by balistic evidence that bullets removed from Bert's body were fired
from that gun. The remaining wounds were caused by bullets of asmdler cdiber matching the
characterigtics of a.22. The crimina investigators could not match any of the fingerprints found in the store
to Bell.

THE ISSUESPRESENTED

118. In this appedl, Frederick Bell presents sixteen issues for consderation in reviewing the guilt phase of his
trial and eleven as to the sentencing phase. Those issues, as stated by the gppellant, are as follows.

GUILT PHASE ISSUES

|. THE VOIR DIRE WAS INADEQUATE TO REVEAL JUROR PREJUDICE WITH THE
RESULT THAT BELL WASDENIED A FAIR AND IMPARTIAL TRIAL AND SENTENCING
JURY

A. Thejury had disproportionate ties to the victim or law enforcemen.
B. Use of leading questions

C. Juror self-assessments

D. Lack of individud voir dire

Il. THE TRIAL JUDGE ERRONEOUSLY DENIED BELL'S CHALLENGES FOR CAUSE TO
FIVE JURORS.

I1l. THE TRIAL COURT COMMITTED PLAIN CONSTITUTIONAL ERROR IN EXCUSING
WOMEN FROM THE JURY SOLELY BECAUSE THEY HAD SMALL CHILDREN.

V. THE COURT ERRED IN GIVING INSTRUCTIONS NO. S-2 AND S-3 WHICH
ALLOWED BELL TO BE CONVICTED OF CAPITAL MURDER ON FACTS SHOWING
ONLY THAT HE WAS AN ACCESSORY AFTER THE FACT.

V.BELL'SCONVICTION MUST BE REVERSED BECAUSE INSTRUCTION S-2
IMPROPERLY ASSUMES THAT A MURDER HAD BEEN COMMITTED.

VI. THE TRIAL COURT ERRED IN REFUSING DEFENDANT'S REQUESTED JURY
INSTRUCTION DG-14 WHICH WOULD HAVE TOLD THE JURY TO CONSIDER THE
EVIDENCE OF ROBERT JAMES WITH GREAT CARE AND CAUTION.

VIl. THE TRIAL COURT ERRED IN REFUSING DEFENDANT'S REQUESTED JURY



INSTRUCTIONS DG-12 AND DG-15 ON THE EFFECT OF IMPEACHED TESTIMONY
AND DG-16 ON THE EFFECT OF A PRIOR INCONSISTENT STATEMENT.

VIII. THE COURT COMMITTED REVERSIBLE ERROR IN PROHIBITING BELL FROM
IMPEACHING ACCOMPLICE FRANK COFFEY FOR BIASWITH EVIDENCE THAT HE
HAD RECEIVED LENIENT TREATMENT ON A MURDER CHARGE IN MEMPHIS.

IX. THE COURT ERRED IN ALLOWING EVIDENCE THAT THE PROSECUTOR TOLD
COFFEY TO TELL THE TRUTH.

X. THE TRIAL COURT ERRED IN OVERRULING BELL'SOBJECTION TO EVIDENCE
THAT HEWASGUILTY OF ANOTHER OFFENSE.

X1. PROSECUTORIAL MISCONDUCT IN THE CLOSING ARGUMENT IN THE GUILT
PHASE MANDATES REVERSAL.

A. Good character of thevictim

B. Threet to James

C. Lack of remorse

D. Persond opinion and facts not in evidence

XIl. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN OVERRULING BELL'S
MOTION FOR AN EXPERT.

XII. THE COURT ERRED IN OVERRULING BELL'S OBJECTION TO EXPERT
TESTIMONY ABOUT THE POSITION OF THE DECEASED'SHANDS AT THE TIME A
WOUND WAS RECEIVED.

XIV. THE COURT ERRED IN DENYING BELL'SREQUEST TO INSTRUCT ON THE
LESSER INCLUDED OFFENSE OF SIMPLE MURDER.

XV. THE COURT COMMITTED PLAIN ERROR IN GIVING INSTRUCTION S-1 AT THE
GUILT PHASE WHICH CONSTRUCTIVELY AMENDED THE INDICTMENT.

XVI. THE ADMISSION OF GRUESOME PHOTOGRAPHS OF THE DECEASED DEPRIVED
BELL OF A FAIR TRIAL.

SENTENCING PHASE ISSUES

XVII. THE TRIAL COURT COMMITTED PLAIN ERROR IN GRANTING SENTENCING
PHASE INSTRUCTION S-1.

A. No evidence to support aggravator that the offense was committed after Bell had previoudy been
convicted of another capita offense.

B. Indructing that the aggravating circumstance that the capital murder was committed during the



course of arobbery could be found if the jury found Bell was an "accomplice in the commission of
armed robbery."

C. Allowing the jury to condder the aggravating circumstance of "avoiding or preventing a lawful
arres” where the evidence did not support giving that aggravator.

D. Falureto define "avoiding or preventing alawful arre” as an aggravating circumstance.
E. S-1iserroneous because it has a sgnature line only under the desth option.
F. The ingruction aso alows for double-counting of the robbery aggravating circumstance.

G. S-1 should not have been granted because it fails to require the jury to make specific written
findings of mitigating crcumstances

H. S-1 was erroneoudy granted because it tells the jury that the mitigating circumstances must
outweigh the aggravating circumstances in order to impose a life sentence.

XVIII. BELL'S SENTENCE MUST BE REVERSED BECAUSE THE TRIAL JUDGE DENIED
HISREQUEST TO INSTRUCT THE JURY THAT THE STATE HAD THE BURDEN OF
PROVING THAT THE AGGRAVATING CIRCUMSTANCES OUTWEIGHED THE
MITIGATING.

XIX. THE JURY FINDINGS ON SENTENCE ARE TOO UNCERTAIN AND UNRELIABLE
TO SUPPORT A DEATH SENTENCE.

XX. CUMULATIVE ERROR IN THE PROSECUTOR'S ARGUMENT IN THE SENTENCING
PHASE REQUIRES REVERSAL.

XXI. THE TRIAL COURT COMMITTED REVERS BLE ERROR AT THE SENTENCING
PHASE IN ALLOWING TESTIMONY ABOUT BELL'SREPUTATION FOR PEACE AND
VIOLENCE WHEN BELL HAD NOT PUT THAT REPUTATION AT ISSUE AND IN
ALLOWING THE PROSECUTOR TO ARGUE THAT IT SHOULD BE USED ASAN
AGGRAVATING CIRCUMSTANCE.

XXII. THE TRIAL COURT ERRED IN ADMITTING EVIDENCE OF THE DETAILS OF
BELL'SPRIOR CONVICTION.

XXIIl. THE COURT ERRED IN REFUSING BELL'SINSTRUCTIONS DS-6 AND DS-10
THAT TELL JURORS THEY NEED NOT BE UNANIMOUS IN FINDING MITIGATING
CIRCUMSTANCES AND IN GIVING INSTRUCTIONS WHICH CREATED AN
UNACCEPTABLE RISK THAT THE JURY BELIEVED ITSHNDINGS ON MITIGATION
HAD TO BE UNANIMOUS.

XXIV. BELL'S SENTENCE MUST BE REVERSED BECAUSE THE JURY WAS
INSTRUCTED THAT IT COULD CONSIDER NON-STATUTORY AGGRAVATING
CIRCUMSTANCES.

XXV. THE TRIAL COURT'SANTI-SYMPATHY INSTRUCTION COUPLED WITH THE



DENIAL OF A MERCY INSTRUCTION VIOLATED BELL'SRIGHTS UNDER THE EIGHTH
AND FOURTEEN AMENDMENTS TO THE UNITED STATES CONSTITUTION AND THE
MISSISSIPPI CONSTITUTION.

XXVI. THE TRIAL COURT COMMITTED PLAIN ERROR IN NOT INSTRUCTING ON
WHAT THE EFFECT OF BELL'S TENNESSEE SENTENCE WOULD BE IF THE JURY
SENTENCED HIM TO LIFE.

XXVII. THE DEATH PENALTY IS DISPROPORTIONATE IN THIS CASE.
ANALYSISOE THE ISSUES
THE GUILT PHASE ISSUES
|. ADEQUACY OF THE VOIR DIRE

19. Bell urgesthat the voir dire of the jury a histrid was S0 flawed as to be meaningless and that as aresult
the jury was excessvely weighted in favor of the prosecution by the presence of jurors with tiesto the
deceased and to law enforcement so as to deprive him of the protection guaranteed by the Sixth and
Fourteenth Amendments to the United States Congtitution. Specificaly, he points out that eight of the twelve
jurors ether had rdativesin law enforcement or had ties of family or friendship with the deceased or with his
family. He argues that thiswas at least in part due to the trid judge's conduct in examining the pand with
leading questions suggesting to the jurors the proper answers, his falure to conduct meaningful individua
examination of the panel members, and his reliance upon the members salf-assessment of their ability to
give Bdl afar trid.

1110. We cannot today know how the trid judge would have conducted his voir dire if Bell had objected or
raised these issues before him, because the defense gave him no opportunity to consider them. No
objection was made as to the manner of the judge's questioning or to his decisions on chalenges for cause.
When the panel was tendered to the defense after the State's chalenges for cause, six of the eight were
acknowledged as acceptable. The last two were accepted after Bell had exhausted his challenges, but no
request for additiona challenges was made. Following trid, his post-trial motions raised no questions asto
the voir dire procedures. We have held and hold today that a party who failsto object to the jury's
composition before it is empaneed waives any right to complain theresfter. Hunter v. State, 684 So. 2d
625, 631 (Miss. 1996); Myersv. State, 565 So. 2d 554, 557 (Miss. 1990); Pickett v. State, 443 So. 2d
796, 799 (Miss. 1983). In the present case, any flaws in the judge's examination of the panel are mitigated
by the leeway adlowed defense counsd in his phase of the voir dire.

111. Having sad this, we have adso examined the record of the vair dire by the trid court asto possble
plain error, and dthough we cannot say that the manner of examining the jury pand was desirable, its
defects do not rise to the level of fundamenta congtitutiona error. We do note, however, that trid judges
should exercise caution in performing their profound duty to sdlect far, impartia and competent juries.
Words coming from the judge bear specid weight with those citizens who are asked to try the facts of
cases, both civil and crimind. Care should be taken that the nuances imbedded in the judges questions do
not suggest that thereis only one proper answer, and that questions are asked in away that would not
cause one, from fear or embarrassment, to give anything less than frank, honest answers. Questions such as
"Do you know of any reason that you cannot be fair," are of little help, as they require an uncommon saf



diagnosis. InFisher v. State, 481 So. 2d 203, 222 (Miss. 1985), we censured "accepting at face value the
assurances of the jurors impaneled that they could ignore what they had read and heard..." The voir direin
this case was extremely poor, however, counsd for the defendant acquiesced in the voir dire and further
counsdl for the defense was unfettered in his own voir dire.

112. Bell did, prior to voir dire, move for an individual, sequestered voir dire of the pand. He presented no
argument or cause supporting this motion, and it was denied. Aswe said in Hansen v. State, 592 So. 2d
114, 126 (Miss. 1991), cert. denied, 504 U.S. 921(1992), and in Ballenger v. State, 667 So. 2d 1242,
1249 (Miss. 1995), cert. denied, 116 S. Ct. 2565, 135 L.Ed. 2d 1082 (1996), thisis a maiter within the
sound discretion of thetrid judge. While not requiring the use of sequestered voir dire, Rule 5.02 of the
Uniform Crimina Rules of Circuit Court Practice does, within the court's discretion, dlow it, but only on
good cause shown.

II. THE DENIAL OF CHALLENGESFOR CAUSE

113. Bl next complains that five jurors, as to whom the judge denied chalenges for cause, should have
been excused because of their relationships to the victim, to other jurors, or to law enforcement. Because
they were not, he was compelled to use five of his peremptory chalenges to exclude them, thus, the
argument goes, being deprived of afull twelve peremptory challenges to be used on the remaining pand. He
is particularly aggrieved by the trid court's reliance on these jurors salf-assessments of their ability to be fair
and unbiased. In summary, the judge's voir dire of these went as follows.

Juror Burns husband was a retired Washington County police officer, and she had, in the padt,
worked with the victim's mother for about sx months. She told the court she did not think thiswould
affect her ability to be impartia. The judge asked her what she meant by "didnt think," and she
responded that she was certain she could judge the case on the evidence presented.

Juror Cook stated that her father had been a deputy sheriff in Grenadathree or four years prior to
trid. In addition, her mother was aso on the pandl. The judge stated that he would not alow both of
them to St on the jury but would not dismiss her because her father had been adeputy severd years

ago.

Juror Haey had a business rdationship with the father for about ix months prior to voir dire. While
doing business, the father told him he knew Haley had been sdected to be on the pand and that was
good, because "we need good jurors.” The judge ruled that the remark was made in the course of
business, and Haley gave strong, vigorous answers that their relationship was only one of business.

Juror Leverette's wife knew who the victim's mother was through work, and he aso went to church
with the victim. The juror told the judge this would not affect him. However, during Bell's voir dire of
the jurors, Leverette sated that he did send a card to the victim's family. The judge denied the
chdlenge for cause gating, "[t]he sending of acard is an expresson of sympathy as a member of the
church, . .. and | don't think it does indicate that he has any fedings about this case.”

Juror Sheffidd owned an auto-parts business where the victim's father had done some business over
the past twenty-five years. They had occasiondly attended the same dove shoots, though not traveling
to them together. He stated that he was not uncertain about his ability to be fair and impartid. The
judge denied the challenge for cause, because the business was one where the victim's father only



occasondly came in to purchase parts, and the two had never done anything together socidly,
except, perhaps, be at dove shoots to which they were both invited.

114. The circuit judge has wide discretion in determining whether to excuse prospective jurors, including
those challenged for cause. Scott v. Ball, 595 So. 2d 848, 849 (Miss. 1992); Burt v. State, 493 So. 2d
1325, 1327 (Miss. 1986). The judge will be reversed only upon afinding of an abuse of that discretion.
Berry v. State, 575 So. 2d 1, 9 (Miss. 1990). Bell would have the two jurors who were related to former
law enforcement officers disqudified for that fact lone. However, as enunciated in Mhoon v. State, 464
So. 2d 77, 81 (Miss. 1985), "thereis no reason why an officer or an officer's relative should not serve on a
jury if otherwise qudified to follow the law and the evidence." See also Cook v. State, 242 Miss. 29, 134
So. 2d 151 (1961). In Mhoon, the Court reversed the conviction based not on the fact that someone with
law enforcement ties sat on the jury, but rather on the disproportionate part that such connections played in
the jury composition. Five of the jurors there had such connections, and the jury foreman was a uniformed
officer while gitting, a circumstance which the Court described as "unique’ and "novd." Id. at 82. Mhoon
endorsed the practice of dlowing additiona peremptory challenges to the defense. In the present case, Bell
did not request additiona challenges.

115. Asto Jurors Burns, Haley, Leverette and Sheffield, they each disclosed acquaintances and business
relationships with relatives of the deceased. However, each of them declared, under oath, that their
relationships would not prevent them from following the court's ingtructions and applying it fairly to the facts
of the case. While the judge's voir dire may not have probed as deeply as Bdll thinks the questions should
have into these jurors ahility to try the casefairly, Bell, of course, had the opportunity to pursue any
guestions through his attorney's examination of the jurors. He did not choose to do so.

116. Mere acquaintance or even family relationships with parties or those related to partiesis not sufficient
to require that ajuror be excused for cause. In American Creosote Works of La. v. Harp, 215 Miss. 5,
60 So. 2d 514 (1952), we declined to reverse the trid judge who failed to exclude a juror who indicated
that he lived in the same community with a party and was a member of the same church and lodge, but who
stated under oath that these facts would not influence his verdict. In Rush v. State, 278 So. 2d 456 (Miss.
1973), dthough a prospective juror knew the defendant and had obtained a judgment againgt him, where he
dated that he could put the relationship out of his mind and try the case on the facts and the law, we found
no error in falling to excuse him for cause.

117. We find no abuse of discretion in thisregard.
[1l. THE EXCLUSION OF JURORSWITH SMALL CHILDREN

118. Bell assertsthat the trid court committed error in excusing two jurors, Ringo and Saulters, for cause,
because they werein charge of amdl children. Bell arguesthat thisviolated hisright to afar trid and
violated the Fourteenth Amendment's Equal Protection clause by excluding women from jury service merely
because of their gender. See J.E.B. v. Alabama, 511 U.S. 127 (1994) (wherein the United States
Supreme Court extended Batson, holding that discrimination on the bas's of gender violates the Equal
Protection Clause). As further support for this postion, he cites Duren v. Missouri, 439 U.S. 357 (1979),
in which the Supreme Court declared uncongtitutional on Sixth Amendment "fair cross-section” grounds, a
Missouri statute granting women who so requested an automatic exemption from jury service. He arguesthe
excluson of Ringo and Saulters was automatic without any regard to whether the women's domestic
respongbilities would preclude them from being fair jurors.



1119. The record does not support Bdl's complaints asto these jurors. Firg, it is noted that at the time that
they were excused, no objection was made. Further, they were examined and excused in a context of the
court's effort to determine which jurors had outsde demands sufficient to congtitute a serious distraction
from their duties and which would make sequesdtration or long hours an undue burden. Juror Ringo was a
grandmother who regularly kept her daughter's smdl children. The daughter would be required to miss
work if she was not available. Juror Saulters, along with some other jurors, were excused not merely
because they had children, but because their inability to make arrangements for the care of those children
was such as to hamper their ability to give the case sufficient attention. She stated that she had two small
children and if she was not home her husband would have to misswork to care for them. Thiswas
complicated by the fact that her husband had out-of-town business appointments the following two days.
Thisis clearly neither a gender-based excluson nor the deprivation of afair cross-section of the community
under Duren; it Smply was not an unreasoned, automatic excluson of women with families. There was no
error in the exclusion of these jurors.

IV.INSTRUCTIONS S-2 AND S-3

1120. Thejury received the following ingructions, which Bell would have usfind dlowed the jury to convict
him asaprincipd in disregard of his defense that, a most, he was an accessory after the fact. Ingtruction S-
2 reads.

The Court ingtructs the jury that each person present at the time, and consenting to and encouraging
the commission of acrime, and knowingly, willfully and fdonioudy doing any act which is an dement
of the crime or immediately connected with it, or leading to its commission, is as much aprincipd asif
he had with his own hand committed the whole offense; and if you believe from the evidence, beyond
areasonable doubt, that the defendant, Frederick Bell did willfully, knowingly, unlawfully and
felonioudy do any act which is an dement of the crime of capital murder or immediately connected
with it, or leading to its commission, then and in that event, you should find the defendant guilty as
charged. [emphasis added].

Thisisfollowed by S-3:

The court ingructs the jury that if two or more persons are engaged in the commission of afelony,
then the acts of each in the commission of such fdony are binding upon al and dl are equaly
respongble for the acts of each in the commission of such felony.

921. Bdl does not argue that ingtruction S-3 is an incorrect statement of the law, nor did he object to it at
trid. He reasons that the use of the phrase "immediately connected with" [the crime], in the second clause of
S-2, dlowsthe jury, upon finding that he hid the guns used to shoot Bert, to convict him asaprincipd ina
capita murder, and that this problem is compounded when S-2 is read with S-3. This, he argues, deprives
him of his dternate theory of how Bert logt hislife and the benefit of his testimony, contrary to the testimony
of Coffey and James, that Daoss brought the guns to Memphis and that he [Bell] had not been in Grenada
on the day of the shooting, or for severd days prior to the shooting, but smply cooperated in hiding the
guns

722. Bell failed to make atimely objection to S-2, and under our holdingsin Nicholson on behalf of
Gollott v. State, 672 So. 2d 744, 752 (Miss. 1996), and L ockett v. State, 517 So. 2d 1317, 1332-33,



(Miss. 1987); cert. denied, 487 U.S. 1210 (1988), we are not bound to consider this assignment.
Alternatively, we note that dl instructions charging the jury must be read together, and S-2 cannot be read
without regard to others, specificdly S-1, which requiresthe jury, in order to convict Bell of capital murder,
to find that Bl did unlawfully, willfully and felonioudy kill Bert, while engaged in the crime of armed
robbery. The ingtruction then directs that "if the State has failed to prove any one or more of the above
elements beyond a reasonable doubt, then you shall find the defendant not guilty.”

123. An aiding and abetting ingruction, in the form complained of here, was most recently approved in
Carr v. State, 655 So. 2d 824, 833 (Miss. 1995), cert. denied 116 S. Ct. 782, 133 L.Ed. 2d 733
(1996). In Carr we pointed out thet the ingruction sufficiently instructed the jury of the dement of intent and
that "when read in the context of the jury charge as awhole, [thisingtruction] correctly placed the burden
on the State to prove beyond a reasonable doubt every eement of the underlying felonies with which Carr
was charged.” Id. at 833. The ingtruction was dso approved in Simmons v. State, 568 So. 2d 1192,
1203-1204 (Miss. 1990).

V. FURTHER OF INSTRUCTION S-2

124. Bdll dso complains that ingruction S-2 is defective in thet it invites the jury to assume rather than to
find that a capital murder had been committed. It smply does not do so. Bell asks us to apply the decison
reached in Wilson v. State, 592 So. 2d 993 (Miss. 1991), which holds that it was improper for the jury to
be indructed that an accessory before the fact should be found guilty if he had "willfully, unlawfully and
felonioudy and knowingly arrange{d] for or counsdl[ed] or command[ed] another to sell cocaine. . ." Id. at
997. But Wilson is not gpplicable. There the Court noted that neither in the instruction complained of nor
"inany of the ingtructions submitted to the jury” was the jury informed that they had to find that the crime
was committed as wdll asfinding that Wilson counsdled or commanded the commission of the crime. 1d. at
997-98. Here, Bell is prosecuted as a principa present a the crime, and ingtruction S-1, after defining the
elements, explicitly enjoins that he be found not guilty if the State has failed to prove any one or the eements
beyond a reasonable doubt.

VI.BELL'SINFORMANT/ACCOMPLICE INSTRUCTION DG-14
9125. This ingruction reads.

The Court ingtructs the jury that the law looks with suspicion and distrust on the testimony of an
aleged informant, and requires the jury to weigh same with great care and caution and suspicion. You
should weigh the testimony from aleged informant, Robert James, and passing on what weight, if any,
you should give this testimony, you should weigh it with great care and caution, and look upon it with
disrust and suspicion.

126. Bell asserts that the refusdl of thisingtruction is error because James was present at the scene and
possibly participated; he was an informer who had incentive to lie or the police might charge him with
capital murder; and histrid testimony differed from a previous statement and from that of Frank Coffey,
who was charged as an accomplice.

127. Herelieson Ferrill v. State, 643 So. 2d 501 (Miss. 1994), and McGee v. State, 608 So. 2d 1129
(Miss. 1992), in which we found reversible error where the trid court refused an ingtruction on effect of
impeachment of witness by his own prior incongstent statement. But here, no significant prior inconsstent



statement by Jamesis called to our attention, nor do we find one. It is true that Frank Coffey had given a
satement incongstent with that of James, but this instruction does not address such an event. Bell suggests
that Jamess pre-trid statement that one of the guns used had black tape on its grip and his courtroom
testimony describing the tape as gray is an inconsstency sufficient to judtify a cautionary indruction. We do
not consider such natural variations in repested descriptions to be inconsstencies sufficient to judtify a
cautionary ingruction beyond those generd ingtructions given.

128. Ferrill was aso reversed on the failure of the trid judge to grant an accomplice cautionary instruction.
However, James, in the case sub judice, was not charged as an accomplice, nor was there any evidence
offered that he should have been so charged.

VII. INSTRUCTIONS DG-12, DG-15 AND DG-16, MORE OF IMPEACHMENT AND
INCONSISTENT STATEMENTS

1129. In addition, Bdll asked for two ingdructions, DG-12 and DG-15, advising the jury that they were the
sole judges of the credibility of witnesses and advising them that incons stencies within statements of a
witness or between those of different witnesses may cause the jury to discredit awitnesss testimony. He
aso sought and was denied DG-16 which addresses impeachment in an abstract way and ingtructs the jury
that it may disregard impeached testimony. Much of his argument in this areais concerned with the ability to
warn the jury of the dangersin relying on the testimony of Frank Coffey. Furthermore, the jury was advised
by way of the court's charge, that they were the sole judges of the credibility of the testimony and
supporting evidence, by ingtruction DG-11 that reasonable doubt of guilt may be based on conflictsin the
evidence or the credibility of witnesses, and by DG-13 that the testimony of Frank Coffey asthat of an
accomplice should be viewed with suspicion. Thetrid judge is under no obligation to grant redundant
indructions. Davis v. State, 568 So. 2d 277, 280-81 (Miss. 1990). Indeed, to do so can only create
confusion and make it more difficult for the jury to understand the charge. When the indructions are read as
awhole, asindeed they must be, we find no error in the refusa of these specific requested ingtructions.

VII1. EXCLUSION OF COFFEY'SCONVICTION

1130. The testimony of Frank Coffey was crucid to the prosecution. He placed Bdll at the scene, reported
gatements of Bell that they intended to rob the store, and, most importantly, said that Bell told him that he
shot Bert. In order to impeach Coffey's testimony, Bdll offered evidence that Coffey was not only indicted
as an accessory after the fact of Bert's death, but that he had been indicted in Memphis of solicitation to
commit murder of another party. In fact, Bell and Coffey had both pled guilty to the Memphis crime, and,
prior to the Grenada County trid, Coffey had been sentenced to three yearsin prison, and Bell to twenty-
five. Thetrid judge declined to dlow evidence as to either Coffey's or Bell's complicity or conviction in that
murder. In excluding the evidence of Coffey's conviction, the judge exercised his discretion under Miss. R.
Evid. 609(a), which dlows discretionary admission of prior convictions for the purpose of impeaching the
credibility of witnesses. Prior to admitting such evidence, the judge must determine that the probative value
of the evidence outweighs its prejudicid effect. While it cannot be said that in this case the circuit judge
articulated the factors outlined in Peterson v. State, 518 So. 2d 632 (Miss. 1987), it is clear on the record
that the probative value and the prejudicid effect of the evidence was considered. In the colloquy, the judge
noted the fact that Coffey was dso indicted as an accessory in the present crime, and that such fact would
be available in an attack on his credibility. Furthermore, the judge made specific references to Peterson and
to the necessity of finding, before allowing the conviction before the jury, thet the probative value



outweighed any preudice. We further note that the party seeking to have the conviction admitted for
impeachment has the burden of persuasion.

131. Here the judge faced a particularly difficult choice, for if he allowed evidence of Coffey's Memphis
conviction while excdluding that of Bell, the jury would have seen that conviction in an unred light. Findly, as
observed above, the jury was ingtructed that Coffey's testimony in particular was to be viewed with
suspicion. Had he decided to dlow both convictions, there is no doubt that Bell would have been serioudy
prejudiced. Considering al these circumstances, we find that no error was committed by the exclusion of
the fact that Coffey had been convicted of the Memphis crime.

IX. COFFEY BOLSTERED ON REBUTTAL

1132. Bell next argues that the tria court erroneously overruled Bell's objection to the prosecutor's question
about "the only thing" that the prosecutor asked Coffey to do in court and Coffey's response that the
prosecutor told him to "tell the truth." Bell dlamsthat this was hearsay and it had the effect of improperly
bolstering Coffey's tesimony by throwing the integrity of the State behind it. The prosecution asked this
question on redirect examination of Coffey, and the record indicates that it was asked in direct reaction to
interrogation by defense counsel on cross-examination, suggesting that there was some type of dedl
between the witness and the didtrict attorney's office. Under the circumstances, this was proper redirect on
amatter brought out by defense counsdl on cross. Jackson v. State, 551 So. 2d 132, 144-45 (Miss.
1989) (in view of the nature of cross-examination, the circuit court was within its discretionary authority in
alowing the disputed redirect).

X.EVIDENCE OF OTHER CRIMESCOMMITTED BY BELL

1133. Robert James tedtified to his encounter with Doss and Bell immediatdly following the incident. At the
time of the robbery of Sparks Stop-and-Go and the killing of Bert Bell, James and Coffey were within
earshot. Doss and Bdll caught up with them only two or three minutes after the shots were fired. Over Bel's
objection, James testified that Bell then pointed the gun, which was stolen from the store, at James and
meade the statement that they [Doss and Bell] did not need any witnesses. Then, in the same conversation,
Doss and Coffey convinced Bell that James would not talk about the incident and that it was not necessary
to kill him.2 James said further that as they walked on down the road, Bell described the shooting,
demondrating in detall the entry points of the bullets which he shot a Bert. This testimony was sgnificant in
that it congtituted independent confirmation of the physica and forensic evidence. James explained that his
reason for not going to Memphis with the others was the threet on hislife made by Bell.

1134. Coffey then tetified confirming Bdll's Satements on the same occasion claming credit for the shooting
and adding detail asto Bell's clamed positions in the store and attempt to open the cash register. He
likewise, over Bdl's abjection, confirmed Bdl's satement made to James that he did not want any
witnesses as wdll as his assurance to Bell that James would not talk. He then told of how they were driven
to Memphis and of a conversation in which Bell said that he wanted to go back and shoot James. Again,
Coffey, thistimejoined by Bernard Gladney, the driver, reassured Bell. Findly, he testified that Bell, on a
later occasion, had threatened to kill him, Coffey, if he testified. No objection was made to the latter
statement.

1135. On gppedl, Bl argues that the statements regarding the threats on James life were highly prgjudicid,
and that their admission into evidence was error. Whether or not prgudicid, they were certainly and



serioudy damaging to his defense, as they were no doubt meant to be. His argument is based largely on the
injunction of Miss. R. Evid. 404 againgt the use of character evidence and evidence of other crimes or
wrongs, except under specific circumstances set out in the rule. Rule 404(a) has no application here since
this evidence was admitted not as character evidence indicative of a propendty to commit murder, but
directly as evidence of the crime charged. His threets upon the life of James, or more accurately, his musings
and debates over whether or not to kill James, were made in the midst of describing the killing of Bert and
while displaying the wegpon used. They show agreet ded of concern immediatdy following the crime of his
vulnerability to punishment for the crime charged in this case. On study of the record, we cannot see how
these important details could have been related in a sanitized verson of James and Coffey's tesimony, nor
do we see any obligation on the State to do so.

1136. Bell argues correctly that evidence of unrelated crimes or bad actsis not admissible to show that his
actionsin the commission of the crime charged are in conformity with his actions in the unrdlated crimes.
Ballenger, 667 So. 2d at 1256-57; Duplantis v. State, 644 So. 2d 1235, 1247-48 (Miss. 1994), cert.
denied 514 U.S. 1123 (1995); Lesley v. State, 606 So. 2d 1084, 1089-90 (Miss. 1992). But bad acts
or crimeswhich are intimately connected with the crime charged as to be necessary to the telling of a
complete and clear story are admissible. Ballenger, loc. cit.; Brown v. State, 483 So. 2d 328, 330
(Miss. 1986). Furthermore, Ballenger and Duplantis stand for the oft-repegted rule that even where the
evidence of such actsis otherwise admissible, the probative vaue of the evidence must be weighed againgt
its possible prgudicia effect. But where the bad conduct is so closdly intertwined with the crime charged
and has adirect relationship to the escape, asit does here, there isno error in dlowing the jury to hear it.

1137. Findly, on this point, Bell arguesthat if the threats to James and Coffey were not admitted as
propensity evidence, they were used and argued as such by the State in closing argument. In fact, they were
not. They were used specificdly for the purpose of showing that Bdll feared punishment. At one point, the
prosecutor did say that, "[t]here wouldn't have been near as much evidence if this person over here [Bdll]
thought these people were going to testify, because he's definitely capable of killing them.” Thisisa
legitimate use of the evidence to show hisfear of retribution. If anything, the prosecutor is using the killing of
Bert to show that the threat upon James and Coffey was red -- not that the threats were evidence of a
propengity to kill Bert. Thereis no error in this argument.

XI. FURTHER OF THE STATE'SARGUMENT -- GUILT PHASE

1138. Bell maintains that the prosecutor misused closing argument by improperly arguing the good character
of the victim, threats made by Bell to James, lack of remorse, persona opinion and facts not in evidence.
Unless any such improper argument is 0 egregious as to rise to the level of afundamentd denid of a
condtitutionaly-mandated fair tria, and we do not so find, the arguments are al procedurdly barred, for at
no time did Bell make a contemporaneous objection to any of them. Chase v. State, 645 So. 2d 829, 854
(Miss. 1994), cert. denied 515 U.S. 1123 (1995). Nevertheless, we will review the specific claims.

A. Good character of thevictim
1139. The prosecutor said that Sparks Stop-and-Go was.

aplace he [Bert] intended, according to James Sparks, to buy from James Sparks and take that
store over one day. That would be his store. Apparently, an industrious young man, 21 years of age,
thinking that maybe he was going to be able to own his own store. | commend him for that.



Also, hesad:

Bert Bdl'slifeis now reduced to gpproximately 50 exhibits. That'swhat hislifeisdl about today. . . .
And, Bert Bell didn't have a prayer. He did not have a prayer. He was going to die that day. There's
no doubt about it. He didn't have a chance,

140. An impassioned argument is not in itsalf an improper argument. Furthermore, the prosecutor, as any
other counsd, isfreeto recal and comment on testimony offered in evidence and to draw inferences.

[ The prosecutor] may comment upon any facts introduced into evidence. He may draw whatever
deductions seem to him proper from these facts, so long as he does not use violent and abusive
language, and even in many cases invectives may be judtified and even caled for, as pointed out by
Chief Jusice Whitfidd in Gray v. State, 90 Miss. 235, 43 So. 289 [1907].

Davisv. State, 684 So. 2d 643, 656 (Miss. 1996)( quoting Shell v. State, 554 So. 2d 887, 900 (Miss.
1989), rev. on other grounds 498 U.S. 1 (1990), and Nelms & Blum Co. v. Fink, 159 Miss. 372, 131
So. 817 (1930)). Thisliberty is, of course, not without limitation. An appedl to emotion or for sympathy for
avictim can reech apoint at which it is prgudicid. In Willie v. State, 585 So. 2d 660, 679 (Miss. 1991),
we disgpproved blatant comparisons of the value of the victim's life and that of the defendant. However,
such was not done here, and we do not find that the prosecutor's comments transgressed the limits of fair
argument.

B. Thethreatsto kill Robert James

741. The prosecutor dso commented on the evidence of Bdll's threats upon the life of Robert James. That
evidence, as observed above, was appropriate in the present factua context, and it is sufficient here to say
that the comments and conclusion of the prosecutor were not ingppropriate. They described Bell's behavior
immediatdy following the crime and hisfear of being caught and prosecuted.

C. Lack of remorse.

142. Referring to the testimony of Buster Graham, an officer who interviewed Bell following his arest, the
prosecutor said:

[alnd to me, the most illogical thing about thiswhole case, and | think it shows his attitude, | don't
know any human being that's going to be placed in jal and told they're charged with capitd murder
that's going to sit up and laugh at the officer (3! Laugh a him. We're talking about two mean people.
Dossisn't even as bad as Bell.

Additiondly, he said that "this person laughs when you talk to him about being charged with murder,” and
aluded to "the same day that he laughed at Bruce Partridge and Buster Graham.”

143. Bell argues thet thisis impermissible commentary on hislack of remorse and presents authority which
he says prohibits such references to remorse when the defendant does not testify, as in the present case.
However, those authorities are misgpplied by Bell. In Reed v. State, 197 So. 2d 811 (Miss. 1967), the
digtrict attorney asked the jury to look at the defendant as he sat mute in the courtroom exhibiting no
emoation whatever. We hdd that such argument was an impermissble comment on hisfalure to testify. In
Knox v. State, 502 So. 2d 672 (Miss. 1987), we again found that comment on the courtroom demeanor



of the defendant who chose not to testify was improper. Bell, on the other hand, did testify and testified that
he laughed a the suggestion in hisinterview with officer Graham that he killed Bert. It was perfectly proper
for the prosecutor to comment on thisinterview and Bell's testimony.

D. The prosecutor's personal opinion and factsnot in evidence

144. Arguing that the prosecuting attorney unfairly presented his persona opinion and argued facts not in
evidence, Bdl points to the following from the State's summeation.

| don't doubt that Frederick Bell knew the name of that road. | don't doubt that at all. | don't doubt
that he didn't know that was Sparks Stop-and-Go. | do doubt that he knew he wasin Grenada
County, because that wasn't important to him. He and Anthony Doss could just as easily have
stopped in Y dobousha County, gone over to Carroll County. It didn't make any difference. Their
objective was not where they were, but what they had to do. Anything they could do to get enough
money to get them to Memphis, for whatever reason, that's what -- that's the only thing they cared
about.

He dso0 points again to statements made in that argument that Doss and Bell were "mean people,” and
observations that Coffey was not seeking anything from the State, but rather was testifying to the truth.
Whether Doss and Bell were mean people is something to be concluded from the facts proved, and is,
within the limits of the argument here, afair deduction to be drawn in find argument. Of course, Coffey was
cross-examined by Bell's attorney on his veracity and any dedl he had made. In response, he testified that
he was tdlling the truth. The statements by the prosecutor were based on that testimony and were far from
the persona vouching for witnesses which we have condemned.

145. Bell dso complains of the argument by the State that certain details of James testimony indicate that
Bdl and Doss told him of the shooting because the investigators had not shown James any pictures of the
scene. A review of the record does not indicate any testimonia basis for this argument, and it was,
therefore, improper. However, it does not, stlanding aone or read with the rest of the argument, congtitute
reversble error.

XI1. THE COURT'SFAILURE TO PROVIDE BELL WITH
A BALLISTICSEXPERT

146. Although Bell depended on an dibi theory, on apped he assertsthat the tria court erred by failing to
provide him with a ballistics expert who could have, he urges, helped establish that Doss, not Bell, fired the
fatd shots, and could have asssted in cross-examination of the State's expert. We need not today consider
the circumstances under which it may be gppropriate for the tria judge to provide expert assistance to the
defense, however, because the record does not reflect that Bell ever asked for such assstance. In his brief,
Bell saysthat the court denied his motion. Thisisincorrect. Doss did move for such assstance, and the
motion was denied. However, the record does not include a similar motion by Bdll or ajoinder by Bdl in
Dosss request. Thereis no merit to this assgnment of error.

X111. DR. HAYNE'STESTIMONY

147. Bl arguesthat it was error for thetrid court to dlow, over Bell's objection, the testimony of Dr.
Hayne that at the time of one of the gunshot wounds, the victim was holding his handsin front of hisface. In



support of his postion, he cites the following from Austin v. State, 324 So. 2d 245 (Miss. 1975):

According to the overwhelming weight of authority, the opinions of medica experts are not admissible
to show the [position] of an injured person at the time the wound was received, or the position of the
person who inflicted it, because, as has been said, surgeons are not presumed to be expertsin the
matter of giving or recelving wounds, and the jury are equally cagpable of drawing proper inferences
from the facts proved. [citation omitted)].

Id. at 248 (quoting Rigell v. State, 8 Ala. App. 46, 55, 62 So. 977, 980 (1913)). Accord Dillard v.
State, 58 Miss. 368 (1880) (testimony of physician, as expert, as to relaive positions of prisoner and
deceased during affray, as shown by blood marks, isinadmissible as reating to a matter of common sense
and experience, of which jury are exclusive judges).

148. In Austin the Court ruled it error to alow a pathologit to tetify to the position of a shooting victim's
arm at the time the fatal shot was fired when the question was whether the victim had been an aggressor.
Austin, 324 So. 2d at 249. However, in May v. State, 524 So. 2d 957, 962 (Miss. 1988), the Court
Stated that the obvious rationale of Austin, in the murder/self-defense context, "is that such testimony would
amount to an opinion on the ultimate fact, effectively invading the province of the jury.” Moreover, Austin
was decided prior to the promulgation of the Missssippi Rules of Evidence.

149. Thisargument is clearly proceduraly barred. The State asserts that thereis no objection to this
testimony in the record. Although Bell argues that he objected throughout the trid to this type of evidence,
there is no contemporaneous objection to any of Dr. Hayne's testimony concerning the gunshot wounds to
the hands.

150. In addition, Dr. Hayne was qudified as an expert in forensic pathology, which includes expertise in
how wounds are received. This expertise necessarily relates to the postion of the body at thetime. The
State contends that thisis alowable under Miss. R. Evid. 702, Testimony by Experts.

151. Although there have been cases cited where experts were not permitted to tetify to the position of the
body, these are not consistent with the rules of evidence and the substance of the complained of testimony.
Miss. R. Evid. 702 gates "[i]f scientific, technica, or other specidized knowledge will asss the trier of fact
to understand the evidence or to determine afact in issue, awitness qualified as an expert by knowledge,
kill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.” Bell
dipulated asto the fact that Dr. Hayne was an expert in forensic pathology. Forensic pathology is generdly
accepted as adivison within pathology requiring amedica degree and advanced training in forensic
pathology. A forensic pathologist addresses two basic questions. what was the cause of death, and what
was the manner of death? Rule 702 dlows Dr. Hayne to opine as to the path of the letha gunshot wound
and tha path is through the third finger on the right hand into the I eft temple. This view has broad
acceptance in jurisdictions gpplying Rule 702. See Eason v. United States, 687 A. 2d 922 (D.C. 1996)
;State v. Thomasson, 832 P. 2d 743 (Idaho 1992); State v. Sparks, 255 S.E. 2d 373 (N.C. 1979). This
assignment of error has no merit.

XI1V.DENIAL OF INSTRUCTION ON THE LESSER INCLUDED OFFENSE

152. Bell arguesthat the trid court erroneoudy refused Bell's request for a smple murder ingruction. The
trid judge stated, "I don't think there's anything that would alow usto give alesser-included ingruction.”



Bdl maintains that under the Eighth and Fourteenth Amendments to the United States Condtitution, a capital
murder defendant is entitled to an ingtruction on any non-capitd offense supported by the evidence. Further,
he cites Fairchild v. State, 459 So. 2d 793 (Miss. 1984), wherein this Court said:

[o]nly if this Court can say, taking the evidence in the light most favorable to the accused, and
consdering dl reasonable favorable inferences which may be drawn in favor of the accused from the
evidence, and congdering that the jury may not be required to believe any evidence offered by the
State, that no hypothetical, reasonable jury could convict [the defendant] of smple murder, can it be
sad that the refusal of the lesser-included ingtruction was proper [citation omitted].

Id. a 801. However, the Court dso ruled that "a lesser-included offense instruction should never be
granted on the basis of pure speculation.” 1d. (affirming the denid of alesser-included offense ingtruction for
mand aughter).

153. InFairchild, the State presented evidence to show that Fairchild agreed with his co-defendant,
Dickson, to rob the victim and gave Dickson aknife. Later, while Fairchild was adeep, Dickson murdered
the victim. After Dickson awoke Fairchild, the two defendants stole the victim's jewery and travelers
checks, which they split. The Court held it was error to have refused Fairchild's requested smple murder
ingtruction because to hold otherwise would be to find thet the defendant is aready guilty of the underlying

fdony.

154. The State argues correctly the procedura bar of Nicholson and L ockett, supra, as Bdl interposed
no objection to the refusd of thisingtruction.

165. Alternatively, the State points out that a smilar issue was decided by the Court in Abram v. State,
606 So. 2d 1015 (Miss. 1992). In Abram, the Court upheld the tria court's refusa of a Smple murder
ingruction where the defendant was charged with capita murder. The Court stated, "the evidence must
support afinding that the killing was not committed during the commission of armed robbery in order to
judtify asmple murder ingruction.” 1d. at 1035. There is smply no evidence in this case to suggest Bert's
murder was not committed during an armed robbery, especidly in light of the discovery of the .38 cdliber
pistol belonging to the store under the control of Bell in Memphis. Thisissueis procedurdly and
ubgtantidly without merit.

XV.CONSTRUCTIVE AMENDMENT OF THE INDICTMENT

166. Miss. Code Ann. § 97-3-19(2)(e) (1994) States that capital murder is the "killing of a human being
without the authority of law by any means or in any manner . . . [w]hen donewith or without any design
to effect death, by any person engaged in the commission of the crimeof . . . robbery..." [emphasis added]
. The State, Bell argues, could therefore have indicted Bdll for akilling done with malice aforethought or for
one done without a design to cause death. In fact, the indictment charged that Doss and Bell "unlawfully,
wilfully, fdonioudy and of their malice aforethought” killed and murdered Bert [emphasis added)].

157. At trid, and without objection, the court ingtructed the jury that Bell should be found guilty of capita
murder if he"did unlawfully, willfully, and felonioudy kill Robert C. 'Bert' Bdl . . . " whileengaged ina
robbery. By omitting the element of maice or design, thisingtruction, Bell contends, constructively amended
the indictment by alowing conviction of murder committed without deliberate design, thus broadening the
basis for conviction. Having made no objection on this ground, Bell urges, as he mug, thet dlowing the



indruction so serioudy flawed histria asto conditute plain error, cognizable to this Court even though not
preserved as required by Nicholson, Lockett, supra, and Conner v. State, 632 So. 2d 1239, 1255
(Miss. 1993), cert. denied 513 U.S. 927 (1994). See also Ross v. State, 603 So. 2d 857, 860-61
(Miss. 1992).

158. A congtructive amendment of the indictment occurs when the pr oof and instructions broaden the
grounds upon which the defendant may be found guilty of the offense charged so that the defendant may be
convicted without proof of the eements aleged by the grand jury in itsindictment. See United States v.
Miller, 471 U.S. 130 (1985). Bell arguesthat, in addition to violating the Fifth Amendment right to grand
jury indictment, constructive amendments deny a defendant sufficient notice to prepare and present an
adequate defense in violation of the Sixth Amendment right to notice and the Fifth Amendment right to due
process. Cole v. Arkansas, 333 U.S. 196, 201 (1948); Hunter v. State of New Mexico, 916 F.2d 595,
599 (10th Cir. 1990).

159. We decided avery smilar issue againg the defendant in Berry v. State, 575 So. 2d 1 (Miss. 1990).
Berry argued that the indictment charged him with intentional murder and that the jury indructions falled to
include a charge requiring the jury to find that the murder wasintentiond. Id. a 13. He maintained that the
State must be held to the higher standard of proof and that the State failed to prove the crime for which he
was indicted. We hdld that the indictment provided sufficient notice to give Berry fair knowledge of the
crime charged. 1d. Here Bell asserts that the rationale of Berry is unsound and that the State should be
required to prove intent as dleged.

1160. The concept of constructive amendment of an indictment isfounded largely on Stirone v. United
States, 361 U.S. 212 (1960), in which the defendant was charged with interference with interstate
commerce under the Hobbs Act by extortion. The indictment charged as the interstate commerce nexus, the
importation of sand into Pennsylvania to be used in the congtruction of a sted mill. After the trid began, the
government was alowed to produce evidence and to argue that the extortion also impacted the exportation
of sed from Pennsylvania, and the jury was charged that Stirone's guilt could rest either on afinding that the
sand was imported from another state or that the concrete into which it went was used to build asted mill
which would ship sted out of the gate. Both the evidence and the charge to the jury asto the impact on the
exportation of sted were subject to objections by the defendant. The Court held that the district judge
committed error in dlowing this broadening of the basis on which Stirone could be convicted. " Although the
trid court did not permit aforma amendment of the indictment, the effect of whet it did was the same. And
the addition charging interference with sted exports here is neither trivid, usdess, nor innocuous.” Stirone
361 U.S. at 217.

161. Not al variances between the indictment and ingdtructions congtitute a congtructive amendment, nor do
they riseto plain error. The central question is whether the variance is such asto substantidly dter the
elements of proof necessary for a conviction. The distinction was explained well in United States v.
Adams, 778 F. 2d 1117 (5th Cir. 1985). There, andyzing the holding of Stirone, the Court of Appeals
sad:

Stirone requires that courts distinguish between congtructive amendments of the indictment, which
arereversible per se, and variances between indictment and proof, which are evauated under the
harmless error doctrine. The accepted test is that a congtructive amendment of the indictment occurs
when thejury is permitted to convict the defendant upon afactual bass that effectively modifies an



essentia dement of the offense charged. . . . In such cases, reversd is automatic, because the
defendant may have been convicted on a ground not charged in the indictment. . . . If, on the other
hand, the variation between proof and indictment does not effectively modify an essential element of
the offense charged, "the trid court's refusal to redtrict the jury charge to the words of the indictment is
merely another of the flaws in trid that mar its perfection but do not prejudice the defendant.”
[citations omitted ]

Adams 778 F.2d at 1123. The Court of Apped s reversed where the indictment charged the defendant
with falsifying an gpplication for afirearm by giving afase name, but the proof and the ingtructions added
the falsfication of the defendant's address. That was found to be an additional factua element upon which
the conviction could be based, and it thus congtituted an amendment to the indictment. It is also worth
noting that the defendant strenuoudy and contentioudly objected to that action.

162. The issue here is virtudly identicd to that in Berry. Bell's indictment appears to be sufficient.
Notwithstanding the "malice aforethought” language, the indictment clearly serves notice that Bell isbeing
charged with murder while engaged in the commission of the crime of armed robbery in violaion of Miss.
Code Ann. 8 97-3-12(2)(e) (1994).

XVI. THE PHOTOGRAPHS

163. The State introduced ten photographs of Bert's body. These showed the position of the body and the
location and nature of the wounds. Bdll argues that the photographs were not necessary to any contested
issue, that their prgudicia nature outweighed any possible probative vaue, and that they were repetitious
and cumulative. We will not reverse atrid court on the admission of such evidence in the absence of an
abuse of discretion. Jenkinsv. State, 607 So. 2d 1171, 1175 (Miss. 1992). Here, considering questions
raised as to who had which gun, what were the fatd shots, and who fired those shots, we cannot say that
the circuit judge committed such an abuse.

THE SENTENCING PHASE | SSUE
XVII. SENTENCING INSTRUCTION S1

164. At trid, Bell objected to sentencing ingtruction S-1, which listed those aggravating circumstances the
jury could consider, on the grounds that the Tennessee incident occurred subsequent, not prior, to the
murder of Bert, arguing that such an offense, in order to be an aggravating circumstance, must occur prior
not only to the tria but aso to the commission of the charged crime. He now abandons that objection and
argues eight different flaws in this ingtruction, none of which were asserted at trid. For that reason, dl of
those claims of defect are waived and proceduraly barred. Carr, 655 So. 2d at 856 (applying the
procedurd bar to clams of error in sentencing ingtructions on aggravating circumstances); Conner, 632 So.
2d at 1255 (holding that an objection on one or more grounds waives objections on other grounds not
presented to the trial court). Nevertheless, as to these newly-raised objections we observe the following.

A. No evidenceto support an aggravator that the offense was committed after Bell had
previously been convicted of another capital offense.

165. One of the elements of aggravation presented to the jury was "whether defendant, Frederick Bell, was
previoudy convicted of another capita offense or of afelony involving the use or threat of violence to the
person.” Bell argues that the State presented evidence showing that Bell had, in Tennessee, been indicted



for first degree murder but convicted of second degree murder. The certificate which accompanied the
indictment (which was not admitted into evidence) made reference to the charge in the indictment of murder
in the first degree. Second degree murder is not a capital offensein Tennessee. Therefore, the reference in
the ingtruction to "another capitd offense” as an aggravator is, Bdl argues, fatd to the ingtruction asawhole.
He assarts that both state and federd law prevent this Court from performing reweighing or harmless error
andyss where an aggravating circumstanceisinvdid. Wilcher v. State, 635 So. 2d 789, 790-91 (Miss.
1993). It is certainly true that we did in Wilcher hold that we will not and cannot gpply harmless error
andyssto aggravating factors.

166. The ingtruction, using the phrasing of the statute, Miss. Code Ann. § 99-19-101(5)(b), Stated the
dternaives under this aggravator digunctively: "convicted of another capital offense or of afdony involving
the use or threat of violence." (Emphasis added). This digunctive language does not render the aggravator
invaid. While it would have been better form, and one that we commend to trid courts, to choose one or
the other (conviction of acapitd offense or of afeony involving violence) for its aggravator, there was
aufficient evidence that Bell had been convicted of afeony involving the use or threet of violenceto the
person. Capital murder was never argued by the State or brought up in any way and only found on a rather
inggnificant piece of evidence. Thus, Bdl's argument that *some of the jury may have been thinking capitd
murder was the aggravator” fails. It Smply is not strong enough in the face of the State's submisson of the
judgment of conviction for second degree murder and closing argument.

167. The argument is not unlike that of the defendant in Shell v. State, 554 So. 2d 887 (Miss. 1989),
claming that the digunctive presentation of the "heinous, atrocious or crud” aggravator made it impossible
to know whether some of the jury found the murder heinous, some atrocious, and some cruel. There, as
here, the jury founded the degth penaty on multiple aggravating circumstances, including the fact the killing
occurred in the commission of arobbery.

9168. The Court stated:

[o]nly one crime -- the murder of Mrs. Johnson while in the commission of arobbery -- was
consdered by the jury. Thelist of aggravating circumstances gpplies only to this one crime. Theissue
for the jury to determine was whether the aggravating circumstances as awhole gpplied to the murder
of Mrs. Johnson, a question they answered in the affirmative. Furthermore, the jury found two
aggravating circumstances overdl, that the murder was committed during the course of arobbery, and
that the murder was heinous, atrocious, or cruel. Even should this Court find that the aggravating
circumstance chdlenged here isinvdid, the remaining circumstance is sufficient to uphold the degth
sentence.

Shell, 554 So. 2d at 906.

169. Bel's jury additiondly found that the murder was committed for the purpose of avoiding lawful arrest.
Wefind no error here, harmless or otherwise.

B. Instructing that the aggravating circumstance, that the capital murder was committed
during the cour se of a robbery, could be found if the jury found Bell was an accomplicein the
commission of armed robbery.

170. Bell arguesthat S-1 isdso flawed as the jury was told that it could conclude murder was committed



during the course of arobbery if it found that it was committed "while the defendant was engaged or was an
accomplice in the commission or amed robbery.” The vice which he findsin thisingruction isthat, in the
guilt phase, the jury was indructed thet it could find Bell guilty as an accompliceif he did any act
"immediately connected with" the crime. Thus, the argument is that the jury could have found that he was
merely an accessory after the fact and misgpplied the aggravator. We repeet: the jury ingtructions must be
read as awhole. Certainly, the parts of the State's sentencing instruction must be read together. In that
indruction, thejury is charged, before the aggravating circumstances are listed, that they musgt, in order to
impaose the death pendty, find that Bell actudly killed Bert, or that he attempted to kill him, or that he
intended the killing to take place, or, findly, that he contemplated that Ietha force would be employed
during the commisson of the robbery. Thereisno error in thisingruction.

C. Allowing the jury to consider the aggravating circumstance of " avoiding or preventing a
lawful arrest™ wherethe evidence did not support giving that aggravator.

171. This assertion merits no comment beyond an observation that Bell's own statements and actions are
aufficient to warrant an inference by the jury that Bert was shot because he wanted to leave no witnesses.
Bdl'schoice of Leatherwood v. State, 435 So. 2d 645 (Miss. 1983), in support of his position is a poor
one. There we said that each case involving thistype of indruction must be decided on its own peculiar
facts, holding that:

"[i]f thereis evidence from which it may be reasonably inferred that a substantia reason for the killing
was to concedl the identity of the killer or killers or to ‘cover their tracks so asto avoid apprehension
and eventud arrest by authorities, then it is proper for the court to alow the jury to consder this
aggravating circumstance.”

Id. a 651. This Court has consgtently followed this holding. Chase, 645 So. 2d at 857-58; Hansen, 592
So. 2d at 152-153.

D. Failureto define " avoiding or preventing alawful arrest™ asan aggravating
circumstance.

172. Bl argues that he should be granted anew trid because the ingruction failed to define the avoiding
arest aggravator, saying that, without a limiting definition, the use of the "avoiding arret” aggravator
violated the Eighth and Fourteenth Amendments. In a case addressing this same issue, the Court recently
held that a limiting ingtruction is not necessary. Chase, 645 So. 2d at 858. Chase adso asserted that a
limiting instruction was necessary for the aggravator that capita murder was committed for the purpose of
avoiding or preventing lawful arest. The Court, in denying the necessity for alimiting ingtruction, quoted a
Fifth Circuit case that this factor was "directed to alegitimate Sate interest and was 'not so broad that it
comprehends an impermissibly large group of murders™ Id. at 858 (quoting Gray v. Lucas, 677 F.2d
1086, 1110 (5th Cir. 1982)). Asin Chase, Bdl'sjury was not unreasonable in inferring from the evidence
that the murder was committed to avoid arrest. This question has been decided and the issue is without
merit.

E. S-1liserroneous becauseit hasa signatureline only under the death option.

173. Ingruction S-1 ligs the aggravating and mitigating circumstances and the three sentencing options of
degth, life and unable to agree. However, the signature line for the jury foreman is under option one, the



deeth option. Bell argues that thisingruction is serioudy mideading because it could cause the jury to
neglect the other two options. Jenkinsv. State, 607 So. 2d 1171, 1180 (Miss. 1992). In Jenkins the
Court condemned an insgtruction which listed the sentencing options so printed as to possibly cause the jury
to overlook the lesser options. The form of the verdict for the death pendty was printed on page three, and
concluded with aline designated for the foreman's Signature. Page four contained options for a verdict for
life, and the inability of the jury to reach a unanimous verdict as to the sentence. There was no provison for
the foreman's sgnature following the latter options. In Jenkins, it was the fact that the page bresk in the
instruction occurred after the signature line, separating the second and third options entirely, that prompted
the Court to suggest that on retrid the instruction be revised to more clearly instruct the jury. The Court did
nat in Jenkins find this imperfection to be grounds for reversd. Here, the same problem does not exist, and
athough we continue to believe that this form should be revised for the sake of darity, the pagination of the
instruction does not separate the life imprisonment and deadlock options from the degth penaty option. We
do not find that thisflaw risesto the level of reversible error.

F. Theinsgtruction also allows for double-counting of the robbery aggravating circumstance.

174. In the guilt finding phase of the trid, the jury was ingructed that a conviction of capita murder could be
based on afinding that Bell unlawfully, willfully and felonioudy killed Bert while engaged in armed robbery.
The jury was then ingtructed a sentencing that it could find as an aggravating circumstance that the murder
"was committed while the defendant was engaged or was an accomplice in the commission of armed
robbery." Thus, Bdl says, the State was alowed to double count the armed robbery, both as a ground for a
cgpital conviction, and aso as an aggravating circumstance judtifying the death pendty.

175. He argues that a State may not condtitutionally treat every unjudtified intentiond taking of humean life as
an aggravating circumstance because to do so does not narrow the class of death-dligible defendantsin a
principled manner. It is the proper function of the aggravating circumstances to make this distinction. The
jury, under this reasoning, consequently, was alowed to convict Bl of capitd murder, based on the armed
robbery factor, and then to use the same armed robbery as an aggravating circumstance, thus boot-
Strapping al armed robberies to the degth penalty levd.

1176. Bdl rdies primarily on Arave v. Creech, 507 U.S. 463 (1993), for his position. Creechgivestwo
requirements for a condtitutionaly- vaid aggravating factor. It must be determinative, not vague, and it must
genuindy narrow. In other words, it must embody a principle which, stlanding alone, would render the deeth
pendty proportionate to the crime. 1d. a 474. Therefore, Bell asserts the robbery aggravating circumstance
does not "genuindy narrow” because robbery-murder standing aoneis not a crime for which the death
pendty is proportionate punishment, and is thus violative of the Eighth Amendment to the United States
Condtitution and Article 3, Section 28 of the Missssippi Condtitution.

177. We have previoudy rgected this argument. See Ladner v. State, 584 So. 2d 743, 762 (Miss. 1991)
A: Minnick v. State, 551 So. 2d 77, 96-7 (Miss. 1988), rev'd on other grounds, 498 U.S. 146 (1990).
Ladner and Minnick expresdy rejected the stacking argument based on the United States Supreme Court
rdingin Lowenfield v. Phelps, 484 U.S. 231 (1988). The Minnick Court stated that L owenfield "hed
that the fact that the sole aggravating circumstance found by the jury in its pendty decision was identical to
an eement of the underlying offense did not violate the Eighth Amendment.” Minnick, 551 So. 2d at 97.
Accordingly, the lower court should not be held in error on this point.

G. Ingtruction S-1 should not have been granted because it failsto requirethejury to make



specific written findings of mitigating cir cumstances.

178. Section 99-19-101(3) (1994) of the Code provides that the determination of the jury to impose death
shdl be supported by specific written findings that there exigts sufficient aggraveting circumstances as those
factors are listed in subsection five of the statute, and that there are insufficient mitigating circumstances as
those are set out in subsection six. Bell tdls us that the failure of the ingtruction here to require written
findings of mitigation cals for reversal of the sentence.

1179. "This Court has never read Miss. Code Ann. 88 99-19-101, et seq|., as requiring an express written
ligt of dl the mitigating circumstances which members of the jury may find extant." Conner, 632 So. 2d at
1277. The Court there reasoned that the law does not require a consensus among the jury members
regarding mitigating factors. Thus, "listing the jury's findings on such factors would often prove
impracticable." 1d. at 1278. Indeed, to do so may be said to undesirably limit the jury's ability to give the
defendant the benefit of dl of those factors.

H. Instruction S-1 was erroneoudy granted becauseit tellsthejury that the mitigating
circumstances must outweigh the aggravating circumstancesin order toimpose alife
sentence.

1180. Bell next complainsthat S-1 tells the jury that in order to impose a life sentence they must find that the
mitigating circumstances outweigh the aggravating circumstances, athough under law the jury may impose a
life sentence regardiess of its weighing of the aggravating and mitigating circumstances. He argues thet the
ingruction aso shifts the burden to the defendant, requiring him to show that the mitigating evidence
outweighed the aggravating. He cites Shell v. State for the proposition that not only does a defendant not
have to show that the mitigating circumstances outweigh the aggravating circumstances, but also that "[€]
very mandatory element of proof is assgned to the prosecution.” Shell 554 So. 2d at 904 (quoting Gray
v. Lucas, 677 F.2d 1086, 1105-06 (5" Cir. 1982)). The language to which Bell objectsis, specificaly:

[i]f you find [from] the evidence that one or more of the preceding dements of mitigation exist, then
you must consider whether it (or they) outweigh(s) or overcome(s) the aggravating circumstances you
previoudy found. In the event that you find that the mitigating circumstances(s) do not outweigh or
overcome the aggravating circumstances(s), you may impose the desth sentence. Should you find that
the mitigating circumstance(s) outweigh(s) or overcome(s) the aggravating circumstance(s) you shdl
not impose the death sentence. [emphasis added.]

181. In Shell the ingtruction provided that in order to return the death pendty, the jury must conclude "that
the mitigating circumstances. . . do not outweigh the aggravating circumstances,”" and was found
acceptable. 1d. The phrasing, "that the mitigating circumstances do not outweigh or overcome the
aggravating circumgtances,” is drawn from and cons stent with the language of our deeth pendty Satute,
Miss. Code Ann. § 99-19-101. Aswe observed in Shell, the Fifth Circuit reviewed our Satutein Gray v.
Lucas, 677 F. 2d 1086, 1105-06 (5th Cir. 1982), concluding that under that statute "[n]either the burden
of production nor of proof ever shifts’ from the State. Mot recently, in Conner v. State, supra, we
rgjected Bell's present argument where we were asked to review essentidly the same ingtruction. Conner,
632 So. 2d at 1271-72. This argument is wholly without merit.

XVIII. THE DENIAL OF INSTRUCTION DS-7



182. Bell argues that the judge's error as to the last point, that the court improperly shifted the burden, was
compounded by thetrid court's fallure to give DS-7, indructing the jury that it must find beyond a
reasonable doubt "that the aggravating circumstances outweigh the mitigeting.” Thetrid court refused this
and other sentencing ingructions finding them to be redundant to those given. Again, Bell falled to object to
the rgiection of thisingruction, and theissue is barred under Gollott, Foster and Chase, supra.

183. Bell's offered ingtruction stated, "[b]efore you may consider imposing the death sentence, each one of
you must be convinced beyond a reasonable doubt that the totdity of the aggravating circumstances
outweigh the totdity of the mitigating circumstances. . . ." The court's ingtruction stated, "[t]o return the
desth pendty you must find that the mitigating circumstances . . . do not outweigh the aggravating
circumstances.”

1184. The court's ingtruction correctly and clearly states the requirements of the statute, as we noted above.
It is neither required nor appropriate that additiona redundant ingtructions be given. Thereisno error in the
refusd of ingruction DS-7.

XIX. UNCERTAINTY AND UNRELIABILITY OF SENTENCING PHASE FINDINGS

1185. At sentencing, the jury was ingtructed that before it could impose the death pendty it must find at least
one of four possble factors: that Bell actudly killed, attempted to kill, intended that a killing take place, or
he contemplated the use of lethd force. The jury found al four to exist.

1186. Bell argues that the jury's verdict is suspect because of the erroneous ingtructionsin the guilt phase on
accomplice liability, which dlowed conviction without afinding of intent by Bell. He complains thet the
ingruction dlowed conviction if Bell did anything "connected with" the crime, arguing in his brief that the
United States Congtitution requires that before the desth penaty may be imposed:

"the focus [must] be on hi's culpability, not on that of those who committed the robbery and shot the
victims, for we ings on ‘individudized consderation as a congtitutiona requirement in imposing the
desth sentence.™ Enmund v. Florida, supra, 458 U.S,, at 798, [citation omitted] (emphasisin
origind).

Tison v. Arizona, 481 U.S. 137 (1987).

187. Here, Bdll essentialy reiterates the same argument which he made as to the guilt phase ingtructions,
and which we have dready addressed and found wanting. Further, the jury positively found Bdll guilty under
§ 99-19-107(c), intending that a killing take place and under § 99-19-107(d), contemplating that lethal
force would be employed. We are satisfied that the Enmund standard was achieved and that areliable
verdict was rendered

XX. THE STATE'SARGUMENT AT SENTENCING

1188. Fallowing the testimony in the sentencing phase of thistrid, the State made a very brief argument to the
jury, an argument that in tota, both the initid statement and rebutta covers only five pages of thetrid
transcript. Bell findsin that summation an accumulation of proscribed statements which, taken asawhole,
mus, in his opinion, lead to reversal of the sentence.

1189. Again, we must point out that errors which may have occurred in this area are available to Bell only if



they are s0 egregious as to be plain error, for he made no contemporaneous objection during that argument.
Foster 639 So. 2d 1263, 1288-89 (Miss. 1994); Chase 645 So. 2d at 852-53. In Johnson v. State,
477 So. 2d 196, 209-10 (Miss. 1985), we said clearly that:

[1]t isthe duty of atrid counsd, if he deems opposing counsd overstepping the wide range of
authorized argument, to promptly make objections and insst upon aruling by thetrid court. The trid
judge first determines if the objection should be sustained or overruled. If the argument is improper,
and the objection is sustained, it is the further duty of tria counsd to move for amidtrid. The circuit
judge isin the best position to weigh the consequences of the objectionable argument, and unless
serious and irreparable damage has been done, admonish the jury then and there to disregard the
improper comment . [citations omitted.]

1190. He sees some statements asillicit expressons of personal opinion by the prosecutor. The district
attorney said that the State was seeking the death penalty because "we felt likeit's the only gppropriate
pendty," and said that he would tell the jury "why | think" it should be imposed. He declared that, "I don't
see any [good in Frederick Bell], and " | don't see any a dl that would take two lives-, just cold-
bloodedly kill two people.” Bell pointsto other statements in which the prosecutor argued that the
commission of the second murder in Memphis demondtrates alack of remorse on Bell's part, and said that
Bdl's demondtration to James and Coffey of how he put two bullets in Bert's head showed that he was
proud of killing Bert. The prosecutor, commenting on the testimony of Bell's mother, said that the desth
pendty was "the only thing that can stop" Bdl's killing of others. Bell complainsthet, by the |atter Satement,
the State impermissibly urged the degth penalty because of a propensty of Bell to commit future murders, a
matter which, of course, is not one of the statutory aggravating factors. Then, Bell argues, the prosecutor
improperly commented on the specifics of the Memphis crime, while the law alows only the fact of another
crime to go to the jury on sentencing.

191. It has been held that a prosecutor may not use his persond beliefs and the prestige attendant to his
office to bolster his argument or the witnesses or evidence which he deems most damaging to a defendarnt.
United Statesv. Young, 470 U.S. 1, 5 (1985); Dunaway v. State, 551 So. 2d 162, 164 (Miss. 1989);
Tubb v. State, 217 Miss. 741, 745, 64 So. 2d 911 (1953). He is, however, entitled to argue his case
drawing al rationa inferences which come from the evidence presented in the courtroom. Davis, 684

So. 2d at 656 (quoting Shell, 554 So. 2d at 900.) Bdl's argument is smilar to that made by the
prosecutor in Chase, where we found statements such as 'l think that Terry Washington told you the truth
about everything she knew. | don' think shetried to hold anything back,” and "I believe that | have proved
to you beyond a reasonable doubt . . . that that man . . . shows absolutely no remorse," to be permissible
deductions drawn from the evidence. Chase 645 So. 2d at 855. Such deductions are to be distinguished
from persona opinions which are not drawn from the evidence & trid. We cannot say that by introducing
these observations with phrases such as "'l think," or "we bdieve," the State poils otherwise acceptable
argument. See Knox v. State, 502 So. 2d 672, 675 (Miss. 1987).

192. Bdll directs our atention to authorities which limit the admissibility of evidence of another crimeto the
fact that the crime and conviction occurred, and complains about argument regarding the cold-blooded
nature of that crime. However, here, the prosecutor offered no proof on the Tennessee conviction beyond
its exisence and the fact that it was for second degree murder. 1t was Bell himself who chose, from the
witness stand under direct examination, to comment on the details of the crime. The Statés argument in this
areawas nothing more than a comment on Bell's unwise effort to minimize its nature and circumstances. In



adducing that Bdll's conduct following Bert's death evinced alack of remorse, the prosecutor was drawing
on Bdl's satement, while continuing in the sentencing phase to deny that he killed Bert, that he was sorry
that Bert was killed. This argument was not an effort to interject an additional, non-statutory aggravator, nor
was it acomment on a defendant's fallure to testify, atactic condemned in Reed v. State, 197 So. 2d 811
(Miss. 1967). It was smply fair commentary on behavior and testimony by Bell which was in evidence. See
Davisv. State, 660 So. 2d 1228, 1250 (Miss. 1995); Knox 502 So. 2d at 675.

193. Regarding what he perceives as argument by the State of an unapproved aggravating circumstance,
i.e, propengty to kill again, Bdll relieson Balfour v. State, 598 So. 2d 731 (Miss. 1992). Balfour hasno
gpplication here, as that case dedt with the admissibility of evidence whereby the State attempted,
repeatedly, to prove that Bafour was likely to kill again. In Coleman v. State, 378 So. 2d 640, 648
(Miss. 1979), we likewise held that aggravating circumstances are limited to the eight statutory
circumstances.

194. In the present case, Bdll's mother testified on her son's behdf. In that testimony she asked, perhaps
rhetoricaly: "What [do] you [the prosecutor] think that will stop this™ Commenting on that testimony, the
prosecutor said to the jury: "His mother asked the question up here, ‘what would stop it." There's only one
thing that can stop it, and | think yall know what that it; that's coming back with the desth pendity.” If the
prosecution transgressed the limits, it was by this argument, not by evidence asin Balfour. Bel directs our
attention to Reed v. State, 232 Miss. 432, 99 So. 2d 455 (1958), as authority condemning mention of the
possihility of future crimind acts in argument. However, Reed, in which two black men were prosecuted for
robbery, stands for the proposition that the prosecutor will not be alowed to apped to racia preudice with
the argument that "[i]f you don't op them now, they will next be robbing white people™ 1d. at 434, 99 So.
2d at 456.

1195. In recognition of the fact that future dangerousness bears on dl sentencing determinations, the United
States Supreme Court has approved consideration by juries of that factor. Simmons v. South Carolina,
512 U.S. 154, 162 (1994) (under a statute, like ours, in which future dangerousnessis not a statutory
aggravating circumstance); Jurek v. Texas, 428 U.S. 262, 275 (1976). Thus, athough the State may not
offer evidence of future dangerous propensty, beyond that implicit in the Satutory aggravators, e.g., murder
committed during arobbery and prior conviction of a crime of violence, thereis no Fourteenth or Sixth
Amendment injunction againgt argument of such propensty, if such argument does not apped to bias and
passions and may be said to be a reasonable inference and comment on the evidence produced by both
Sdes.

196. Bdl's assgnments as to the prosecution’'s arguments are both proceduraly barred and without merit.
XXI. THE BAD CHARACTER EVIDENCE

197. The Chief of Policein Cahoun City testified during the sentencing phase thet his opinion of Bdl's
reputation in the community for peace and violence was bad. Likewise, amember of the Cahoun County
Sheriff's Department testified that his opinion that the reputation of Bell for peace and violence was bad.
Bell assartsthat thisis error because the witnesses were not asked to testify to Bdll's "genera reputationin
the community in which he lived" and because his character had not been put inissue. In fact, Bell did put
his character in issue by placing witnesses on the stand to testify that he was not violent and that he would
not hurt anyone who did not first "do something to him." The officers were dlowed to testify in rebutta to
their opinions of Bdl's reputation in his community for peace and violence; and their opinions were thet Bell



had a bad reputation for peace and violence. Under Miss. R. Evid. 404(a)(1), evidence of the character of
the accused may be offered in rebutta to his own evidence of good character, and we have explicitly held
that once a defendant places his character in issue in the pendty phase, the State can then rebut the
evidence of the defendant. Davis v. State, 660 So. 2d 1228, 1253 (Miss. 1995). Rule 405(a) clearly
alows evidence of character "by testimony asto reputation or by testimony in the form of an opinion."
[Emphass supplied.] The comment to the Rule states clearly that, "[r]ecognizing that reputation evidence is
nothing more than the opinion of a sdected group, Rule 405 broadens the methodology to alow proof of
character by opinion.”

198. Thereisno error here.
XXI1.STATE'SEXHIBIT SP-1

199. Before the penalty phase of the testimony began, the Court met in chambers with counsdl to discuss
preliminary matters. The State had documents evidencing the Tennessee conviction, congsting of the
indictment, the judgment and a certificate authenticating those items. Bell's lawyer objected to these items
and any testimony on the subject, arguing that the Memphis crime occurred after, not prior to, the killing of
Bert in Grenada County. During this conversation, there was no discussion of the fact that the indictment or
any of these documents showed that the initial indictment charged murder in the first degree. Bell's
objections to these documents and to the testimony related to the Memphis crime addressed the time of this
event, which occurred on the same day as the Grenada County crime. As his atorney said, "[M]y objection
would be with respect to the time frame of that deed.” His argument had two prongs. First, he argued that
the statutory aggravator only alowed the jury to consider violent crimes committed prior to the one
charged. The judge overruled this objection. Second, he argued that the Tennessee judgment and the
associated testimony could lead the jury to believe that, Snce the crimes were committed on the same day,
the Memphis crime was committed first. After some further discussion, both on and off the record, the
following is recorded:

BY THE COURT: The Defendant il vigoroudy objects to any testimony about the time frame for
the offense that occurred in Memphis, but counsel for both sides agree that the Court has made its
ruling that this judgment has been properly authenticated, but, however, believes, and counsel agree,
that thereis no purpose served by sending back with the jurorsin this case a copy of the
indictment in this case. Therefore, the indictment will be removed and only the authentication,
certification and the judgment will be sent to the jury. I s this by agreement?

BY MR. JONES [defense counsdl]: With respect to Tennessee.

BY THE COURT: With respect to the Tennessee, but with the objection asto Mr. Coffey's
[testimony], and your other objection preserved as well, but only to the method of presentation.

BY MR. JONES: Yes, sir.
[Emphasis supplied ]

11100. Then, the certification and the judgment were marked for identification. Theresfter, the judge
admitted these two exhibits, the certificate and the judgment, into evidence "with the objections that were
offered in chambers preserved for the record.” No further objections were made as to their admissbility.



1101. So far asthe record reflects, the indictment for first degree murder was not offered or admitted. Bell
now argues that the certificate should have been excluded because, authenticating both the indictment and
the judgment, it contains areference to the first degree charge in the indictment. However, Bell not only
falled to object on this ground, he in fact stipulated and agreed to the admissibility of the certificate, subject
only to the objections relating to the time of the crime, and possibly the manner of presentation. This
objection is clearly procedurdly barred. Conner 632 So. 2d at 1255.

XXII1. REFUSAL OF INSTRUCTIONS D-6 AND D-7

1102. Bdl offered ingtructions advising the jury that they need not be unanimous on their evauation of
mitigating factors, and he argues that without them the jury was not sufficiently informed asto its
condderation of these mitigating circumstances, epecidly in view of the repested emphasisin other
indructions that the verdict and findings of the aggravating circumstances must be unanimous. This argument
has aready been rejected by the Court. Blue v. State, 674 So. 2d 1184, 1226 (Miss. 1996); Chase, 645
So. 2d at 860; Hansen, 592 So. 2d at 149-50; and Shell, 554 So. 2d at 905. Bell urges usto adopt the
position chosen by North Carolina. In State v. McNeil, 395 S.E.2d 106, 109 (N.C. 1990), although the
trid court there never explicitly stated that the mitigating circumstances had to be unanimous, the trid judge
did indicate that the jury's determinations had to be unanimous. The Court held that even without an express
unanimity requirement the indructions gave rise to areasonable likelihood that some of the jurors were
prevented from considering condtitutionally-relevant evidence. We have consdered and rgjected thisline.
Blue, 674 So. 2d at 1226; Conner, 632 So. 2d at 1272; Hansen, 592 So. 2d at 149-50. Thereisno
merit to Bdl's argument.

XXIV.INSTRUCTION S-1 AND "NON-STATUTORY AGGRAVATORS'

1103. Here, it isargued that the trid court erred by ingtructing the jury in S-1 that it could "consider the
detailed circumstances of the offense for which the defendant was convicted, and the character and record
of the defendant himsdlf." Bell says that this ingtruction alowed the jury to congder non-dtatutory factorsin
the aggravation of the death pendty, and that this problem was compounded by S-3 which told the jury that
it must gpply reasoned judgment in its determination of life or degth in light of the totdity of the
circumstances present. We have held that the jury can consider only the eight statutory aggravating
circumstances listed in Miss .Code Ann. § 99-19-101 (Supp. 1994), in deciding whether to impose the
desth sentence. Balfour, 598 So. 2d at 747-48. We continue to adhere to that rule which prevents the
creetion of additiond factors by prosecutors. However, this limitation does not prohibit the careful
consderation of the facts developed and presented to the jury or the use of reason and judgment in
assessing those circumstances. To do so would be absurd, and to ingtruct the jury of its duty to exercise
such judgment and care smply cannot be called error. In Tuilaepa v. California, 512 U.S. 967 (1994),
the defendant chalenged the jury ingtruction issued by a Cdifornia court ingtructing the jury that it could
consder the circumstances of the crime and the defendant's prior crimina activity. The Court held that the
"circumstances of the crime are atraditiona subject for consderation by the sentencer, and an instruction to
congder the circumstances is neither vague nor otherwise improper under our Eighth Amendment
jurisprudence.” Tuilaepa, 512 U.S. a 976. In Woodson v. North Carolina, 428 U.S. 280, 304 (1976),
congderation of the circumstances of an offense was characterized as condtitutionaly indispensableto a
death sentence. The ingtruction given here was a sensible and clear expression of the jury's duty and cannot
be read as interjecting unwarranted aggravating factors or alowing the jury to venture out on a hunt for
other justification for ordering Bell's degth.



XXV. THE ANTI-SYMPATHY INSTRUCTION AND REFUSAL OF BELL'SMERCY
INSTRUCTION

1104. Thetrid judge ingtructed the jury in its determination of life or deeth "[N]ot to be swayed by mere
sentiment, conjecture, sympathy, passion, prejudice, public opinion or public feding." Bell arguesthat this
ingruction precluded the jury from giving areasoned mora response to his mitigating evidence in deciding
whether to impose the death pendty in violation of the Eighth and Fourteenth Amendments and their
Mississppi counterparts, and that the tria court further erred by not giving amercy ingruction. The State
argues correctly that these matters are proceduraly barred because Bell did not object to the Court's
ingruction to which he now takes exception. Willie v. State, 585 So. 2d 660, 677 (Miss. 1991).
Alternatively, the State asserts, again correctly, that the issue of an anti-sympathy instruction was decided
adversdly to the accused in Willie. Theindruction in Willie was essentidly identical to that in the present
case. In Willie, the Court found the argument unmeritoriousin light of the holdings of the United States
Supreme Court supporting the use of anti-sympathy language. 1d. See California v. Brown, 479 U. S.
538 (1987).

11205. In support of his entitlement to a mercy ingruction, he quotes the following passage from Wiley v.
State, 484 So. 2d 339, 349 (Miss. 1986), in which the Court stated that giving amercy instruction "[W]
ould further refine and direct the jury’s discretion in sentencing between those casesin which the desth
pendty is given and those in which it isnot." However, Bl gpparently overlooks the Court's atement in
the same sentence from which he quotes that "this Court has held that no reversible error is committed in
refusng amercy indruction.. . . ." Id. Furthermore, the case law is clear that thereis no entitlement to a
mercy indruction. Foster, 639 So. 2d at 1300-01; Jenkins, 607 So. 2d at 1181; Ladner, 584 So. 2d at
761; Wiley, 484 So. 2d at 349.

XXVI. FAILURE TO INSTRUCT JURY ON EFFECT OF TENNESSEE SENTENCE ON
A LIFE SENTENCE IN THISCASE

11106. The jury was given the options of sentencing Bell to desth or to life imprisonment. 2Bl now argues
that the trid court should have informed the jury that if Bell was sentenced to life imprisonment, he would
only begin to serve that sentence after completion of his Tennessee sentence, and that thisingructionis
particularly important in view of what Bell perceives to be the State's argument of future dangerousness. Of
course, as we have pointed out above, the State did not in fact argue, as an additional aggravating
circumstance, that propendty, but rather argued his violent nature, in amost limited way, as aresponse to
evidence offered on behdf of Bell through his mother.

1107. We note that Bell does not argue that he was prohibited from placing evidence on this matter before
the jury, that he was limited in his summeétion, or that he was denied an ingruction in this area. Nor does he
suggest that the trid judge erroneoudy overruled any objection to the sentencing ingtructions made on this
ground. His argument is that the court committed plain error in failing to so indruct the jury, sua sponte. Of
course, under these circumstances and the cases cited above, unlessthere is error and it is of such nature
and degree asto condtitute plain error, this argument is procedurally barred.

11108. Because Bdl sought no such ingtruction, and the State did not attempt to argue on the point, we are
left to wonder what Bdll's argument would have been if in fact the jury had been ingtructed that in deciding
between life and death it was to congder the length of not only a Mississppi life sentence but aso the length



of the Tennessee sentence and the time that Bell would actually serve under each, and if the State had then
argued the effect of the possibility of parole.

1109. Williams v. State, 445 So. 2d 798 (Miss. 1984), isingtructive. There, the defendant, having been
convicted of capita murder while engaged in an armed robbery, was sentenced to deeth. During the trid,
the prosecutor eicited testimony on cross-examination of the defendant's expert, which tended to show that
one sentenced to life imprisonment could expect to serve aterm of not more than thirty years. Reversing,
we sad that "[&] jury should have no concern with the quantum of punishment because it subverts a proper
determination of the sentencing issue," and expresdy condemned placing the issue of parole before the jury.
Id. at 813.

1110. Bell rdieson Turner v. State, 573 So. 2d 657 (Miss. 1990), for this proposition. However, Turner
was indicted and tried as an habitud offender, and, if convicted as such, would have had no possibility of
parole. There, the status hearing on the habitua offender status was not conducted prior to the sentencing
hearing, and Turner, unlike Bdl, presented an indruction advising the jury that if sentenced to life
imprisonment, he would never be digible for parole. Our holding in Turner was that in such cases, the status
hearing should be conducted prior to sentencing. We then said:

At the sentencing phase, thejury shall be entitled to know by ingtruction whether the defendant is
eigiblefor parole. . . . Providing juries with such non-speculaive information would be compliant
with the dictates of logic and congtitutiond principles of due process and fundamenta fairness. In
other words, the procedure would meet the "essentid™ requirement that juries have before them "all
possible relevant information about the individud defendant whose fate it must determine.”

Id. & 675 (citations omitted; emphagsin origind).

1111. In Blue v. State, supra, the defendant was tried for capita murder, but not as an habitual offender.
There, the jury sent out anote asking for a definition of life imprisonment. The State said that the jury should
be told that it meant ten years, and Blue objected to any response beyond the origina ingtructions. The
judge responded saying thet "'the law will not adlow me to define 'life imprisonment’ for you." Blue, 674 So.
2d at 1194. Theresfter, on apped, Blue argued that the jury did not know the meaning of the term, and that
he should have been alowed to tell the jury that it meant that he would serve thirty yearsin prison and that
histrid lawyer's falure to request such an ingruction was ineffective assstance. Finding that Blue was not
entitled to such an indruction, we said:

We hold that the case sub judice is controlled by [Walter] Williams v. State, 445 So. 2d 798
(Miss. 1984), in which the defendant convicted of capital murder was not a habitual offender. In
Williams, this Court reasoned that as parole is not automatic, "[&]llowing argument or testimony
regarding the possihility of the defendant some day being paroled isin effect inviting the jury to
speculate how ten yearsin the future [or thirty years as the case may bein the present case] the
parole board may exerciseits legidatively granted discretionary authority.” 445 So. 2d at 813. See
also [Jessie Derrell] Williamsv. State, 544 So. 2d 782, 798 (Miss. 1987). Because such
discusson of parole is merdy speculative, it would "introduce into the sentencing proceedings an
‘arbitrary factor' proscribed by § 99-19-105(3)(a)." Williams, 445 So. 2d at 813. See also
Williams, 544 So. 2d at 799. In fact, in Mackbee, 575 So. 2d at 40, this Court clearly held that the
one exception to the rule forbidding jury condderation of parole issues is when a defendant is
sentenced as a habitual offender under § 99-19-83. This Court reasoned that thisis so because such



defendants are not digible for parole, and thus, their fate under alife imprisonment sentenceis non-
Speculative.

Blue at 1196.

1112. In Simmons v. South Carolina, supra, decided after Bell'strid, the United States Supreme Court
held that in a case in which propensty for future dangerous conduct is argued as afactor, and a sentence to
life imprisonment without the possibility of parole is an option for the jury, the defendant is entitled to have
the jury ingtructed that the life sentence will in fact preclude that possibility. There, the defendant requested
an ingruction, but it was refused and the Court instead instructed the jury that it was not to consider parole
in sentencing. Recently, inU. S. v. Chandler, 950 F. Supp. 1545 (N.D. Ala. 1996), the district court had
the opportunity to consider the gpplication of Simmons in afederd setting. Chandler argued that under
Simmons, he was entitled to have the jury ingtructed on the fact that if not sentenced to death, he would
serve his life sentence without the possibility of parole. The digtrict court found Simmons inapplicable,
digtinguishing that case, in which the defendant's future dangerousness was said to have been argued as a
sentencing criterion, from Chandler's in which, like Bell's, the only references to his dangerous propensities
were made in argument responding to the defendant's evidence and argument, saying: "Because the
government did not place Chandler's future dangerousness into issue at the sentencing hearing, Simmons
does not apply here Id. at 1578.

11113. Wefind this point procedurdly barred and substantively without merit.
XXVII. PROPORTIONALITY

1114. We have, asis our duty, carefully subjected this case to areview to determine whether the sentence
hereisin any way disproportionate or excessve when compared to the penaty imposed in Smilar cases
sncethe decisonin Jackson v. State, 337 So. 2d 1242 (Miss. 1976), and we find that it is not.

1115. Here, the jury found that Bell intended to, attempted to, and did actudly kill Bert during the
commission of an armed robbery in which he contemplated the use of |etha force. They were awvare that he
had killed ancther prior to trid. When given the opportunity, Bell offered no red mitigating circumstances,
he smply continued to deny being present or committing the act. The jury had before it evidence that Bell
actudly fired at least some of the fatal shots. There are no indications that Bell suffered from any mentd or
emotiond deficiency.

1116. Bell suggeststhat Bullock v. State, 525 So. 2d 764 (Miss. 1987), and Reddix v. State, 547

0. 2d 792 (Miss. 1989), compel us to set aside the sentence here. But the cases smply are not
comparable to the present one. In Reddix, the sentence was found disproportionate specificaly because of
the menta deficiencies of the defendant and the fact that the actud killing was done by another, with Reddix
doing nothing to assist in the assault. Furthermore, the Court had serious doubt as to whether Reddix
intended to kill or contemplated the use of letha force during the robbery. Reddix, 547 So. 2d at 794-95.
InBullock, afive-to-four decison, the sentence was st at life imprisonment, with three justices finding
degth to be disproportionate. There, too, Bullock's accomplice was the actud killer and Bullock had
received the deeth penalty solely on the grounds that the use of lethd force was contemplated. The three
members of the Court finding the death pendlty disproportionate concluded that Bullock neither killed nor
attempted to kill the victim, and said that "we have not affirmed a single death penalty where the defendant's
participation in the crime was as insubgtantia asin Bullock's case” Bullock, 525 So. 2d at 770. It is



impossible to conclude that Bell's participation in the deeth of Bert was likewise insubgtantial.
CONCLUSION

1117. We have consdered dl the errors suggested by Frederick Bell, and we have independently reviewed
this case under the mandate of Miss. Code Ann. 8§ 99-19-105(3). We find that the errors assigned are
without merit, and, in the instances so indicated in our consderation of each of them, proceduraly barred.
We further find that the sentence was not imposed under the influence of passion, prgjudice or any other
arbitrary factor; that the jury's findings of the statutory aggravating circumstances are supported by the
evidence; and that the sentence is neither excessive nor disproportionate. Frederick Bell and Anthony Joe
Doss entered the country store where Bert Bell worked fully intending to use letha forcein robbing it.
There was sufficient evidence to dlow the jury to conclude that they ddliberately and unnecessarily took
Bert'slife during that robbery. We find, under these circumstances, no reason to reverse thetria court
ether on theissues of guilt or punishment.

1118. CONVICTION OF CAPITAL MURDER AND SENTENCE OF DEATH AFFIRMED.
EXECUTION DATE TO BE SET WITHIN SIXTY DAYSOF FINAL DISPOSTION OF THIS
CASE PURSUANT TO MISS. CODE ANN. § 99-19-105(7)(SUPP. 1995) AND M.R.A.P. 41(a).

PRATHER, C.J., SULLIVAN, P.J., ROBERTS, SMITH AND MILLS, JJ., CONCUR. BANKS,
J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY McRAE, J. WALLER, J.,
NOT PARTICIPATING.

BANKS, JUSTICE, DISSENTING:

11119. The mgority here concludes that the circuit judge did not abuse his discretion in refusing to dismiss
for cause panel members Burns, Cook, Haley, Leverette and Sheffield. | agree with this result as to pand
member Cook, asthereis no inherent difficulty in seeting on ajury alaw enforcement officer or the relative
of an officer. See Mhoon v. State, 464 So. 2d 77, 81 (Miss. 1985). The other four disputed panel
members, however, had persona connections with the deceased or hisfamily. As| believe that the circuit
court erred in declining to excuse these pand members for cause, | respectfully dissent.

1120. Since | am of the view that these pand members should have been stricken for cause, and that Bell
was forced to use peremptory challenges to remove them, the question arises as to whether Bdll recelved a
trid by afar and impartid jury. Our law, of course, requires that before an appellant may chalenge atrid
court's refusd to excuse ajuror for cause, he must show that he utilized dl of his peremptory chalenges.
See, e.g., Hansen v. State, 592 So. 2d 114, 129 (Miss. 1991); Berry v. State, 575 So. 2d 1, 9
(Miss.1990); Chisolm v. State, 529 So. 2d 635, 639 (Miss. 1988); Johnson v. State, 512 So. 2d
1246, 1255 (Miss. 1987); Billiot v. State, 454 So. 2d, 445, 457 (Miss. 1984). This Court articulated the
rationdefor thisrulein Hansen:

The reason for the rule is that the appellant has the power to cure substantially any error so long as he
has remaining unused peremptory chalenges. We would put the integrity of thetrial process at risk
were we to dlow alitigant to refrain from using his peremptory chalenges and, suffering an adverse



verdict a tria, secure reversa on apped on grounds that the Circuit Court did not do what appellant
wholly had power to do.

Hansen, 592 So. 2d at 129-30.

1121. The effect of thisruleisto require the defendant, where he disagrees with the tria court's denias of
chdlengesfor cause, to utilize his peremptory challenges to strike the disputed pand members from the jury.
In addition to exhausting his peremptory challenges, the defendant must dso show that an incompetent juror
was forced by thetrid court's erroneous ruling to St on the jury. See, e.g., Mettetal v. State, 602 So. 2d
864, 869 (Miss. 1992); Chisolm, 529 So. 2d at 639.

1122. In the present case, Bell exhausted his peremptory challengesin triking pand members whom the
trid judge, in my view, improperly failed to excuse for cause. It is dso gpparent that the jury which
ultimately sat was compaosed of many members whom the defendant would likely have struck had he had
remaining challenges. Of the twelve jurors who sat, two were acquaintances with the deceased or his
parents. Five had connections to law enforcement.

11123. The question should not be limited to whether the jury which actudly hearsthe caseisfacidly
impartia. Where the process of sdecting an impartia jury which we have statutorily ordained is wrongfully
skewed to deprive alitigant of afull complement of peremptory challenges, the question should be whether
the errors have made the process so demonstrably unfair as to deprive the litigant of ajury composed of a
true cross-section of the community and of due process and equd protection of the law.

1124. No one would argue in a capital case that the prosecution should receive twelve peremptory
chalenges and the defendant none. How can we claim that jurors randomly drawn and screened for cause
should be put through an additiond sfter for one sde and not the other? The judtification for the retention of
peremptory chalenges as an integra part of our jury selection system isthat the screening processis
imperfect and that in order to arrive at atruly impartid jury, peremptory chalenges should be retained.

The function of the chalenge is not only to eiminate extremes of partidity on both sides; but to assure
the parties that the jurors before whom they try the case will decide on the basis of the evidence
placed before them, and not otherwise. In thisway the peremptory satisfies the rule that "to perform
its high function in the best way ‘justice must satisfy the gppearance of judtice.™

Swain v. Alabama, 380 U.S. 202, 219 (1965), overruled on other grounds by Batson v. Kentucky,
476 U.S. 79 (1986).

11125. Asthe United States Supreme Court recognized in Ross v. Oklahoma, 487 U.S. 81 (1988), the
prospect of a court deliberatdly depriving alitigant of peremptory challenges by repesatedly misgpplying the
law may run afoul of the United States Condtitution. 1d. at 487 U.S. at 91 n.5. Such a practice certainly
offends our statutory scheme of providing an equa number of challenges to the state and the defendant.
While an isolated instance of error depriving one of a peremptory chalenge can be tolerated, the wholesale
refusal to grant chalenges for cause that are clearly warranted should not.

1126. In the ingtant case, one involving the death penalty where every procedura step should be assessed
with the greatest of care, anumber of challenges for cause were rgected which, in my view, amounted to
an abuse of discretion. Asthe mgority notes, pane member Haley had a business relationship with the
victim's father. The victim's father, upon hearing that Haley was a potentid juror, had remarked to him, "[w]



el, we need good jurors.” Pand member Leverette's wife knew the victim's mother through work, and he
went to the same church asthe victim. Leverette stated that he had sent a sympathy card to the family after
the murder. Pand member Sheffield had done business with the victim's father for twenty-five years and
they had hunted together. Pand member Burns, the wife of aretired police officer, worked with the victim's
mother for Sx months.

1127. While dl of these jurors, sometimes in response to coaxing by the trid court, clamed they could be
far and impartia, the heightened scrutiny that we give death pendty cases dictates jurorsin these
circumstances be removed for cause. Because they were not, | would reverse this conviction and sentence.

McRAE, J., JOINSTHIS OPINION.
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* Casewas origindly affirmed in this Court but on remand from U. S. Supreme Court, case was remanded
by this Court for a new sentencing hearing.

1. Frederick Bell and Bert Bdl are unrdated. For clarity, they are distinguished in this opinion by the use of
Bert Bel's given name.

2. In thistestimony, James expressed the opinion that, *[h]e was probably going to kill meright then.” Bell's
attorney objected to this statement, and the judge sustained the objection and admonished the jury to
disregard it.

3. Officer Grantham did tetify to this. However, even if the comments on how mean Bell was were
improper, they do not justify reversal. The standard " is whether the natural and probable effect of the
improper argument of the prosecuting attorney isto create an unjust prejudice againgt the accused asto
result in a decision influenced by prejudice so crested. Ormond v. State, 599 So. 2d 951, 961 (Miss.
1992)(quoting Davis v. Sate, 530 So. 2d 694, 701 (Miss. 1988)). Those comments here do not
approach such a profound effect.

4. Ladner wasmodifiedin Willie v. State, 585 So. 2d 660, 680-81 (Miss. 1991), overruling those prior
cases permitting the use of robbery and pecuniary gain as aggravators together to prohibit the conjunctive
use of these aggravators. Bell does not make this argument.

5. Miss. Code Ann. § 99-19-101(Supp. 1993), at the time of Bell'strial provided only for a sentence of life
imprisonment or degth; it was only later, in 1994, that it was amended to add the third possibility of life
without the possibility of parole. Furthermore, Bell was not tried under the habitud offender statutes.






