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HINKEBEIN, J., FOR THE COURT:

1. Thisapped stems from an October 1997 judgment of modification and subsequent order denying a
motion to amend that judgment whereby the Chancery Court of the Firgt Judicia Didtrict of Hinds County
assessed arrearages, attorney's fees, and court costs to Marilee Luckett, now Marilee Southworth,
[hereinafter Marileg], based on the non-payment of child support owed to her former husband, David

L uckett [hereinafter David], pursuant to an automatic adjustment clause previoudy imposed by the court.
Aggrieved by the chancdlor's decison, Marilee gppeds citing the following assgnment of error:



|.DID THE CHANCELLOR ERR IN ENFORCING THE AUTOMATIC ADJUSTMENT OF
CHILD SUPPORT PAYMENTS?

Holding this assgnment of error to be without merit, we affirm the judgment of the chancery court.
FACTS

2. Marilee and David were originaly granted a divorce based upon irreconcilable differencesin January
1982. In the property settlement agreement, the parties agreed that custody of their two young sons,
Andrew and Zachary, would live with Marilee with David making monthly child support payments.
However, they did so with the understanding that she would continue to reside with the children in Centra
Missssippi to fecilitate visitation with their father. Therefore, when she chose to move out-of-state in 1991,
Marilee and David revisited their prior arrangement and concluded, as reflected in a February 1993
modification order, that physica custody of the boys should be given to David. Within that order appeared

the following languege:

Marilee shdl contribute to the support and maintenance of the minor children and David should be
and hereby isawarded the sum of $80 per month to be paid by Marilee as support and maintenance
for the minor children, which payment shall be made no later than the fifth day of each month
commencing with the month of January, 1993. Thetotal of $80 per month in child support does not
comply with the support guidelines of Miss. Code Ann. 8 43-19-1, et seq. (Supp. 1992) as Marilee
is unemployed. Upon Marileg's becoming gainfully employed for a least 30 hours aweek, she shall
pay monthly child support in an amount congstent with the guiddines set forth in Miss. Code Ann.
§43-19-1, et seq. (Supp. 1992).

As envisoned by the chancdlor, Marilee eventudly secured full-time employment in March of 1995 but
failed to increase her support payments as required. Consequently, in March of 1997, David filed a petition
for modification and contempt asking, among other things, that his ex-wife pay the arrearages due under this
clause. From an adverse ruling of the Chancery Court of the Firgt Judicid Didtrict of Hinds County, Marilee
appeds ajudgment of $9,856 and the imposition of attorney's fees and codts.

ANALYSIS

|.DID THE CHANCELLOR ERR IN ENFORCING THE AUTOMATIC ADJUSTMENT OF
CHILD SUPPORT PAYMENTS?

113. From the outset we must note that both initialy and in subsequent modifications to child support awards
the chancdlor is given subgtantid discretion and this Court will not reverse unless he or she was manifestly
inerror. Morreale v. Morreale, 646 So. 2d 1264, 1267 (Miss. 1994); Bruce v. Bruce, 687 So. 2d 1199,
1202 (Miss. 1996). See also, Cupit v. Cupit, 559 So. 2d 1035, 1036-37 (Miss. 1990) (noting that
"process of weighing evidence and arriving at an award of child support is essentidly an exercise in fact-
finding"). Our review, therefore, is Sgnificantly constrained.

4. With that in mind, our query regarding the enforceability of escaation clausesin this context necessarily
commenceswith Tedford v. Dempsey, 437 So. 2d 410 (Miss. 1983). In Tedford the Missssippi Supreme



Court affirmed a modification to child support payments delineated within the parties property settlement
agreement, agreeing with the chancellor's determination that materid, yet foreseedble, changesin the parties
circumstances had occurred in the interim. Tedford, 437 So. 2d at 418. At first glance the opinion seems
scarcaly relevant to the ingtant case. However, in holding as they did, the justices noted that had the
Separation agreement contained an escalation clause to provide for increases in the children's expenses and
changesin the parties own earning cagpacities, much of the litigation leading to the goped might have been
avoided. Id. at 419. Asthe court wrote, "[i]n the child support provisions of their separation agreements,
the parties generdly ought to be required to include escadation clauses.. . . ." 1d. Hence, the subsequent
affirmations that such provisons "are looked upon with favor in thisstate” Morrisv. Sacy, 641 So. 2d
1194, 1201 (Miss. 1994). See also, McNell v. McNEeil, 607 So. 2d 1192, 1195-97 (Miss. 1992); Wing
v. Wing, 549 So. 2d 944, 947 (Miss. 1989) (describing "strong public policy” against unnecessary litigation
as badis for recommendation).

5. Despite these words of encouragement, however, the ensuing years have reveded more difficulties with
the drafting and implementation of them than origindly envisioned. More recent decisons, dthough
continuing to cite Tedford, often hold the clauses unenforcesble for ether (1) lack of specificity or (2)
falure to address dl rdlevant circumstances. See Bruce, 687 So. 2d at 1202 (characterizing clause tied to
ambiguous term uncertain); Morris, 641 So. 2d at 1201 (reversing enforcement of clause tied only to non-
cugtodid parent'sincome). But see McNeil, 607 So. 2d at 1197 (upholding cost-of-living provision which
specified gpplicable consumer price index, ratio, base figure, frequency of adjustment, and effective date
therefor). And it seems inconsequential whether the autometic adjustment arises, asit did in Tedford, from
an agreement between the parties or is ingtituted by court order. See Gillespie v. Gillespie, 594 So. 2d
620, 623 (Miss. 1992) (refusing to enforce chancellor's order that support payments increase to specified
dollar amount); Wing, 549 So. 2d at 948 (urging "bench and bar" to employ specificity in drafting these
provisons). Therefore, we gpproach the questioned provison with acritica eye.

6. The parties, much as they did below, focus primarily on the issue of certainty and thus cite Bruce v.
Bruce to the excluson of nearly al other rdlevant case law. As previoudy noted, in the Bruce opinion our
supreme court affirmed a chancedlor's refusal to enforce such a provision based upon its use of the dubious
term "net pay”. Bruce, 687 So. 2d at 1202. However, we do not believe definiteness to be the
determinative issue here because Chancellor Wise was correct in her joint observationsthat (1) "everyone
can count up to 30 hours per week," and (2) "with the guiddines . . . we can specificaly go to the dollar
amount that she should be paying . . . ." The accuracy of the chancellor's andlysisis confirmed by her
subsequent ability to precisely caculate 20% of Marilee's adjusted gross income from the sart date two
years prior -- the figure upon which the judgment a issue was ultimately based. It is clear, then, that unlike
the circumstances presented in Bruce and other cases of smilar import, an ordinary person reading the
court's order should have been able "to ascertain readily from the document itself exactly what conduct was
prescribed . . ." since the language used precludes any debate as to the origina intent. Wing, 549 So. 2d at
947. Therefore, in our assessment, the pertinent question here is whether the provision properly takesinto
acocount the potential changesin the parties respective financid Stuations.

7. Tedford's initid statements, in particular the court's declaration that, "[w]hat it ought to betied to --
inflation rate, father's income, children's expenses -- will vary from caseto case. . . ," seemed to envison
great latitude in the drafting of escadation clauses and the factors to be taken into account therein. Tedford,
437 So. 2d at 420. However, again with the passage of time, this license seems to have been curtailed to
some degree. More recent decisions, dthough citing Tedford, interpret the opinion as an edict that all



escalation clauses "should betied to (1) the inflation rate, (2) the non-custodia parent's increase or
decrease in income, (3) the child's expenses, and (4) the custodia parent's separate income.” Wing, 549
So. 2d at 947; Morris, 641 So. 2d at 1201, Gillespie v. Gillespie, 594 So. 2d 620, 623 (Miss. 1992)
(emphasis added). And in Bruce, in itslatest comment on this matter, our supreme court introduced these
four factors, again listed in the conjunctive, with the phrase, "must be associated with." Bruce, 687 So. 2d
a 1202 (emphasis added). Furthermore, the court has quoted the following passage from the Wing opinion
on more than one occasion:

[t]hese factors channd the escalation clause to reate to the non-custodia parent's ability to pay and
the needs of the child. An automatic adjustment clause without regard to dl of the above factors runs
the risk of overemphasizing one side of the support equation . . . an increase in the [non-custodial]
parent'sincome does not necessarily entitle the child to more support; nor does an income decrease
necessarily sgna aninability topay . . . .

Wing, 549 So. 2d at 947; Gillespie, 594 So. 2d at 623; Morris, 641 So. 2d at 1201. Two of these cases,
Gillespiev. Gillespie and Morris v. Sacy, seem to be particularly pertinent in this instance.

118. In the Gillespie opinion, the chancellor ordered that the father's child support payments be increased
from $250 per month to $300 upon the child's entering kindergarten. Gillespie, 594 So. 2d at 623. The
Missssppi Supreme Court later refused to uphold the provision asitstrigger was tied to only one event
which was not necessarily indicative of any substantial and materid changesin the child's needs. Id. Asthe
court wrote, "this record is devoid of any evidence that kindergarten will cost more than what is now being
gpent.” I1d. In other words, the Gillespie provison effectively falled to address any of the required dements.

9. The Morris clause dso included such atrigger. In addition to the $1,000 monthly payment ordered by
the chancellor, the non-custodiad father was required, in any year wherein his adjusted gross income rose
above $50,000, to pay an additiona 10% of the excess. Morris, 641 So. 2d at 1200. The court struck
down this provison as well, reasoning that it overemphasized the father's changing leve of income because
the figures employed bore no relation to the other proper considerations. Id. at 1201 (citing passage from
Wing quoted above).

110. This case law may seeminitidly to suggest the appropriateness of reversa since here too we have a
trigger -- Marileg's becoming gainfully employed. However, we cannot strike down the chancellor's use of
such amechanism in this instance because the provison presented to us today is distinguishable from those
reviewed in both Gillespie and Morris. Firgt, unlike a child's enrollment in school, a non-custodia parent's
unprecedented procurement of full-time employment is exceedingly suggestive of atered circumstances.
Second, the impetus here is dependent upon the sheer existence, not the rise and fdl, of Marilegsincome,
Rather than effectively, yet inappropriately, awarding alimony or otherwise enriching David at her expense,
the provison is actualy closer akin to atemporary forbearance asit relieves Marilee of her incontrovertible
respongbility toward her children during her idleness. And most importantly, the award is calculated usng a
gatutorily defined percentage (20%) of her adjusted gross income rather than one chosen randomly. The
guiddines delineated in 8 43-19-101 creste a rebuttable presumption as to the appropriateness of such a
computation. Jellenc v. Jellenc, 567 So. 2d 847, 848 (Miss. 1990); Smith v. Smith, 585 So. 2d 750,
753 (Miss. 1991). To that end, our supreme court has held that the percentages described therein are to
"gpply unlessthejudicia or adminigtrative body awarding or modifying the child support avard makes a
written finding or specific finding on the record that the application of the guidelines would be unjust or



ingppropriate in a particular case as determined under the criteria specified in Section 43-19-103." Miss.
Code Ann. 8 43-19-101(2). We therefore must surmise that in crafting these standards our legidature has
given consderation to such inherently unstable factors as the children's needs, the parent's respective
financid resources, and economic redlities such as inflation.

111. It is clear that in February 1993 Chancellor Wise determined that these guidelines congtituted an
appropriate amount of child support based on the children's then-existing needs and David's ability to
provide for them. The only reason, as properly stated in the questioned clause, that she did not order
Marilee to begin paying 20% of her adjusted gross income immediately was Marileg's joblessness. We
therefore, cannot, in good conscience, invaidate the chancelor's use of Marileg's subsequent employment
to trigger an award which was presumptively gppropriate from the outset. This assgnment of error is
without merit.

112. THE JUDGMENT OF THE CHANCERY COURT OF THE FIRST JUDICIAL DISTRICT
OF HINDS COUNTY ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
THE APPELLANT.

BRIDGES, C.J., THOMAS, PJ., COLEMAN, DIAZ, KING, AND PAYNE, JJ., CONCUR.
McMILLIN, P.J., CONCURSIN PART AND DISSENTSIN PART WITH SEPARATE
WRITTEN OPINION JOINED BY HERRING AND SOUTHWICK, JJ.

McMILLIN, P.J.,, CONCURRING IN PART, DISSENTING IN PART:

1113. I concur in afirming the judgment for past due support, but | must respectfully indicate my
disagreement with the mgority's conclusion that the clause in question is an enforceable automatic
escaation clause in its present form. For that reason, | believe that aremand to properly determine Ms.

L uckett's future support obligation is necessary. In my view, the chancellor's attempt at an escdation clause
islargely indistinguishable from the prohibited provison of Morrisv. Stacy that ordered Morris to pay ten
percent of adl of hisadjusted grossincome in excess of $50,000. Morrisv. Sacy, 641 So. 2d 1194, 1200
(Miss. 1994). The fault in the Morris case was that this provision took into account only one of the multiple
factorsthat the Mississippi Supreme Court said were essentia to an equitable escdation clause, i.e., the
rate of inflation, the obligor's increase or decrease in income, changes in the child's reasonable expenses,
and any fluctuations in the custodiad parent'sincome during the corresponding period since the previous
determination. 1d.;Wing v. Wing, 549 So. 2d 944, 947 (Miss. 1989). The Wing Court quoted with
approva from atrestise on child support that said, unequivocaly, "an increase in the [noncugtodid] parent's
income does not necessarily entitle the child to more support . . . ." Wing, 549 So. 2d at 947 (quoting H.
Kraus, Child Support in America- The Lega Perspective 24 (1981).

1114. The chancdllor's order in this case, asin Morris, contemplated adjustments tied solely to fluctuationsin
the non-cugtodia parent's income. Also, because of its form, it necessarily required an endless series of
adjustments, depending on whether the obligor worked a full week or only a part of aweek, voluntarily or
involuntarily ceased employment, or took another job at alower pay scae. It completely failed to
adequatdly address the children's needs in the adjustment process. On itsface, it would permit Ms. Luckett
to decrease or even end her support obligation on awhim, smply by reducing her income or ceasing to be
employed dtogether. | have no doubt that it isimproper for a chancdlor to set child support fromits
inception as some seemingly-appropriate percentage of the obligor's adjusted gross income, leaving the
support obligation to fluctuate based solely on the obligor's leve of income in the ensuing months and years.



Such adefect is not cured by delaying its operation for some indeterminate temporary period while the
obligor looks for work.

115. Nevertheless, assuming that the provision is unenforceable once the issue of its enforceghility is
properly presented to the court, there remains the difficulty that Ms. Luckett did not gppedl the vaidity of
the origina judgment a the time of its entry, and neither did she saek adetermination of its vdidity once the
triggering event occurred when she began her thirty-hour-per-week employment. Had she made atimely
effort to inform the court of her legal stance on the validity of this adjustment clause -- a postion which |
think is correct as amatter of law -- the matter could have been properly resolved and some dternate and
legaly correct provison made for equitably adjusting her support obligation. Thus, if we were to conclude
that this provision was unenforcegble at al because of its readily-apparent defects, we would reward Ms.
L uckett for ignoring her obligation to provide a reasonable level of support to her children -- a fundamental
obligation of any parent that ought not to cease atogether Smply because ajudgment atempting to define
that obligation contains some legd flaw. Ms. Luckett's remedy, once the matter was properly before the
court, was never to have her support obligation extinguished. It would, therefore, be unconscionable to
permit her to obtain that very remedy by her own wilful disregard for an order that she may honestly have
believed to be improper but which had not been subjected to the necessary test of that question in the
crucible of a contested judicia proceeding.

1116. Because of Ms. Luckett's prolonged and clearly intentiond disregard for her obligation to provide
some equitable measure of support to her children, | would conclude that she is equitably estopped to
dispute the arrearage as cadculated by the chancellor in this case even though, had she raised theissuein a
more timedy fashion, she would have been entitled to some measure of relief from the judgment because of
itsimproperly narrow focus on fluctuations in her periodic earnings to determine the amount of her support
obligation. Thus, | would affirm the adjudication of this arrearage, but would acknowledge the evident
defect in the chancellor's attempt to draft a suitable escadation clause and would remand with instructions to
conduct a hearing to set child support a some fixed amount that is within the discretionary authority of the
chancdllor.

117. Unlike dimony adjustments; it is within the authority of the chancdlor to make increasesin child
support retroactive to the filing of the petition seeking modification. Lawrence v. Lawrence, 574 So. 2d
1376, 1384 (Miss. 1991). | would treat the commencement of this proceeding, raising asit doesthe
necessity for amodification of Ms. Luckett's obligation by implication if not by explicit request, as a petition
to modify child support and would direct that the amount of child support, asfixed under the gpplicable
statute and case law, be made retroactive to the filing date of Mr. Luckett's enforcement petition. If, asa
part of the process of determining an equitable fixed and regularly recurring support obligation, the
chancellor feds it gppropriate to include an autometic escalation clause, then the clause ought to be drafted
within the guiddines of the established case law to properly account for al of those rdevant factors
identified by the Mississppi Supreme Court and not leave Ms. Luckett's child support obligation to rise or
fdl soldy on the size of her last pay check.

HERRING AND SOUTHWICK, JJ., JOIN THIS SEPARATE WRITTEN OPINION.



