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McRAE, JUSTICE, FOR THE COURT:

1. In this gpped from the Jackson County Chancery Court, we find that the chancellor erred in
determining that he did not have the power to make a custody award to a stepparent and thus making no
custody decison whatsoever after expresdy finding the naturd parent unfit. Instead, whereit isin the best
interests of the child, temporary custody/guardianship should have been given to the stepfather, until such
time as the biologicd father could be located and given proper notice. Accordingly, we reverse and remand
for further proceedings consstent with this opinion.

2. Gary Logan and Shirley Ann Logan were married on December 21, 1990. Upon their marriage, Gary
assumed support of Terry, Shirley's son born during her previous marriage to Robert Cook. Terry, born
February 14, 1990, is now eight years old. Cook, the child's biologica father, is not aparty to this
proceeding, and according to the testimony of both Gary and Shirley, his whereagbouts are unknown. It is
alleged that Cook had not provided support for the child since April, 1990. Nevertheless, his parentd rights
have never been judiciadly terminated. The Logans are adso parents of a son, Mark, who was born on July
15, 1992.

13. Gary and Shirley first separated on December 26, 1994. They finally parted ways on August 3, 1995.
On October 10, 1995, Gary filed for divorce on the grounds of adultery, habitua cruel and unusua
treatment, and irreconcilable differences. Shirley counterclaimed, aso seeking a divorce on the grounds of
habitua crud and inhuman treatment and/or irreconcilable differences. A temporary order was entered in



October, 1995.

4. The chancdlor granted Gary's petition for divorce on April 21, 1997. After applying the Albright
factors to the children's Situation, the chancellor awarded primary custody of Mark to Gary, finding "that the
Wife has demongtrated mord unfitness as the mother of the child." The chancellor expressed concerns
about Shirley's behavior, which, he found, demonstrated her unwillingnessto care for the children. He
particularly noted her frequent trips away from home without checking on them, her tendency to go to clubs
and bars and to come home at late hours, and the fact that men other than Gary came to the gpartment
during the night while the children were there and Gary was not. He acknowledged that Gary provided a
"sacure and religble family relaionship,” while Shirley's lifestyle "created a very unsettling influence.”

5. The chancellor, however, decided not to determine custody of Terry. He specifically recognized the
relaionship between Gary and his stepson, noting that Gary had provided him with food, clothing, shelter
and medica care Snce he was an infant, and "acted as aloving and caring parent to Terry.” Indeed, the
record indicates that Terry regards Gary as hisfather and cdls him "Daddy." Further, Shirley testified aso
that neither she nor Terry had any contact with the child's biological father for more than five years.
Nonethdess, the chancellor held that because the biological father was not made a party to the suit and was
not before the court to testify in reference to Terry's care and custody, no finding could be made asto
whether the presumption of the fitness of the natura parent could be overcome,

6. Gary filed amotion to reconsider, seeking custody of Terry. Shirley filed a counter-motion to
recongder, claming, among other things, that the chancdlor erred in separating Mark and Terry. The
chancdlor overruled both motions.

7. Gary fird asserts that the chancellor erred in determining that he did not have the power to award
custody of Terry to his stepfather. As he asserts, Miss. Code Ann. 8§ 93-5-23 (1994) authorizes the
chancellor to provide for the care and custody of stepchildren. Section 93-5-23 gives the court discretion
to, "as may seem equitable and just, make al orders touching the care, custody and maintenance of the
children of the marriage . . ." This Court has not addressed the issue of whether a chancellor may grant
custody of a stepchild to a stepparent when one natural parent was not a party to the proceeding.

However, we have recognized that while a chancellor may award custody to athird party when the parents
are unfit, "(it isthe strong policy of the law of this State that a child shal remain in the custody of one of the
parents unless there has been a clear showing that both are unfit.)" Sellersv. Sellers, 638 So. 2d 481, 485
(Miss. 1994)(quoting Moody v. Moody, 211 So. 2d 842, 844 (Miss. 1968)).

The bagsfor thisrule, as we have said many times, is that human experience has demondtrated that as
agened rule parentd love and solicitude for the child's welfare are the best guarantee that it will be
properly cared for and trained for thet gation in life for which it will likely be best fitted. The
presumption in dl casesisthat the child's parentswill love it most and care for it better than anyone
eseand it isin the best interest of the child to leave it in the custody of a parent. In order to overcome
this presumption, there must be a clear showing that the parent is unfit by reason of immora conduct,
abandonment or other circumstances which clearly indicate that the best interest of the child will be
served in the custody of another.

Id. at 485-86 (quoting Moody v. Moody, 211 So. 2d 842, 844 (Miss. 1968)). The naturd parent is



entitled to custody, as againgt athird party, unless one of the following conditionsis clearly proven: (1) the
parent abandoned the children; (2) the parent'simmora conduct adversdly affects the children's interests; or
(3) the parent is unfit to have custody. Carter v. Taylor, 611 So. 2d 874, 876 (Miss. 1992); Bubac v.
Boston, 600 So. 2d 951, 956 (Miss. 1992).

8. Additiondly, we specifically have recognized the doctrine of in loco parentis. We have defined a
person acting in loco parentis as one who has assumed the status and obligations of a parent without a
forma adoption. Worley v. Jackson, 595 So. 2d 853, 855 (Miss. 1992). Thus, in W.R. Fairchild
Constr. Co. v. Owens, 224 So. 2d 571, 575 (Miss. 1969), we stated that "[a]ny person who takes a child
of another into his home and treats it as amember of hisfamily, providing parental supervison, support and
education, asif it were hisown child is said to stand (in loco parentis.)” I d. "[I]f it develops that the mother
and father of a child are unsuitable to have custody, it isthe duty and responsbility of the court to find a
suitable home and suitable adults to stand in loco parentis.” Carter, 611 So. 2d at 876 (citing Morrisv.
Morris, 245 So. 2d 22, 24 (Miss. 1971)). See also Miss. Code Ann. § 93-13-1(1994)(stating that even
though a child's father and mother are its natura guardians, if those individuas are unfit to discharge the
duties of guardianship, then the chancery court may appoint a suitable person). Smilarly, we have
recognized the role of courtsin generd as parens patriae in child custody cases. Owensex rel. Mosley v.
Huffman, 481 So. 2d 231, 238 (Miss. 1985).

9. Where a sepfather, as an incident to a new marriage, has agreed to support the children of the children
of aprevious marriage, or where he does so over aperiod of time and the mother and the children in good
faith rely to their detriment on that support, the best interests of the children require entry of a child support
decree against the stepfather. Tedford v. Dempsey, 437 So. 2d 410, 421 n.10 (Miss. 1983). Thus, it
followsthat if a stepparent can be required to pay child support for a stepchild based on his support of the
stepchild over a period of time, where it isin the best interests of the child, he should be dlowed to have
custody of the stepchild based on the affection for and support of that child over aperiod of time. With the
burden should go the benefit.

120. Even without clear atutory authorization for the incluson of stepchildren as " children of the marriage”
under 8 93-5-23, it is clear from the decisions of this Court that a stepparent should be considered among
the third parties entitled to custody of a child by overcoming the presumption of the fitness of the natura
parents. This comports with our well-established concern for the best interests of the child in custody
meatters. Carrow v. Carrow, 642 So. 901, 904 (Miss. 1994); Chamblee v. Chamblee, 637 So. 2d 850,
863 (Miss. 1994); Sellers, 631 So. 2d at 483; Moak v. Moak, 631 So. 2d 196, 200 (Miss. 1994).

T11. "In child custody cases, the chancellor's duty isto determine what isin the best interest of the child. As
such, chancellors should consider any and al evidence which ads them in reaching the ultimate custody
decison." Murphy v. Murphy, 631 So. 2d 812, 816 (Miss. 1994). Article 6, section 159 of the
Missssppi Condtitution provides the chancery court with full jurisdiction over minor's business. Given the
chancellor's supreme role in custody matters, he, indeed, did have jurisdiction over the determination of the
final custody of Terry Cook. Thus, the chancellor erred in finding to the contrary.

112. Gary next aleges that the chancdlor clearly erred in refusing to award him custody of his stepson after
explicitly finding that Shirley was unfit. Gary contends thet the chancdlor's finding that Shirley demondirated
"mord unfitness' under his goplication of the Albright factors was sufficient grounds for him to grant



custody of Terry to him. It iswell settled that a chancellor may grant custody of a stepchild to a stepparent
when the chancdlor finds the natura parents to be unfit. Sellers, 638 So. 2d at 485 (recognizing that athird
party must show that natural parents are unfit to deprive the naturd parents of custody of their children).
However, the chancellor determined that he could not fairly grant custody of Terry to Gary, despite his
inclination to do so, because Terry's biologica father, Robert Cook, was not present to chalenge the
alegations made againgt him and was not a party to the divorce proceeding.

113. Rather than doing nothing after having found the mother unfit, the chancellor had several avenues open
to him. Asafirst step, he should have ordered the Department of Human Services to locate Cook, so that
he might be provided with proper notice and inquiry made into hisfitness as a parent. Further, until such
time as Cook could be located and proceedings initiated to determine his fitness and/or whether he had
abandoned the child, Gary could have been awarded temporary custody and/or appointed guardian.

1114. Once Cook was properly noticed, then proceedings to determine permanent custody could begin. To
be awarded custody, Gary must again make a clear showing that the natura parent has abandoned the
child; the conduct of the parent is so immord as to be detrimentd to the child; or thet the parent is unfit
mentdly or otherwise to have custody. Sellers, 638 So. 2d at 481. Once such a showing is made, the
chancedllor must consider, as with other custody determinations:

The age of the child is. . . but one factor to be consdered. Age should carry no greater weight than
other factors to be consdered, such as: hedth, and sex of the child; a determination of the parent that
has had the continuity of care prior to the separation; which has the best parenting skills and which has
the willingness and capecity to provide primary child care; the employment of the parent and
respongbilities of that employment; physica and menta health and age of the parents;, emotiond ties
of parent and child; mord fitness of parents; the home, school and community record of the child; the
preference of the child at the age sufficient to express a preference by law; sability of home
environment and employment of each parent, and other factors reevant to the parent-child
relationship.

Id. a 485 (quoting Albright v. Albright, 437 So. 2d 1003, 1005 (Miss. 1983)).
V.

1115. Contrary to hisfindings, the chancellor had the authority to determine the custody of Terry Cook. At
the very leadt, the child could have been placed in the temporary custody of his stepfather, Gary Logan,
until such time as his natura father could be located and a determination of his parentd fitness made.
Moreover, whereit isin the best interests of the child and a determination has been made that the child's
biological parents are unfit, a step parent may be found to be the proper person to assume custody of that
child. Accordingly, we reverse and remand for further proceedings consstent with this opinion.

116. REVERSED AND REMANDED.

PRATHER, C.J., SULLIVAN AND PITTMAN, P.JJ., BANKS, ROBERTS, SMITH, MILLS
AND WALLER, JJ., CONCUR.



