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EN BANC

BRIDGES, C.J.,, FOR THE COURT:

1. Andrew Scott Barbetta was convicted in the Circuit Court of Harrison County on September 16, 1997,
of the crime of touching of achild for lustful purposes. Barbetta was sentenced to aterm of fifteen years
with five years suspended to be served in the custody of the Mississippi Department of Corrections.
Aggrieved, Barbetta apped s the following issues: 1) that the court erred in overruling hismotion in limine
regarding the testimony of prior conduct between him and the victim; 2) that the court erred in dlowing
hearsay testimony of the mother made to her by the victim; and 3) that the court erred in dlowing the police



officer to testify asto his opinion on whether or not it was unusud that the victim waited to report the
dleged incident. Finding no merit to the issues raised, we affirm.

FACTS

2. On or around March of 1996, fourteen-year-old S.H. and her sister went to their aunt's house to baby-
st. SH.'saunt was living with Barbetta a the time, and the two had gone out gambling. When the two
returned home, S.H. and her sister were adeep on the couch. Barbetta testified that he and SH.'s aunt
watched T.V. in the room where SH. and her Sster were deeping, but went to bed about a haf hour later
and remained there the entire night. However, SH. testified that Barbetta came back later into the room
where she was degping and "started messing with her." SH. testified that Barbetta felt the outside and
indgde of her shorts with his hands and touched her breests. A.H., SH.'s Sdter, testified that she
remembered Barbetta coming into the room and waking her up telling her to move. A.H. sated that she told
him no and went back to deep. A.H. testified that he told her to move a second time, and thistime she
moved to the floor. A.H. testified that she saw Barbetta lie down by S.H., but that was dl she could
remember.

13. SH. tedtified that after she told her mother about the incident, they reported it to Gulfport Police Officer
Alfred Sexton. SH. stated that she felt more comfortable with Sexton since she knew him from Junior
Explorers and the DARE Program at her school. Barbetta was later indicted and convicted of the touching
of achild for lustful purposes and sentenced to serve aterm of fifteen years with five years sugpended in the
custody of the Mississippi Department of Corrections.

ARGUMENT AND DISCUSSION OF LAW

I. WHETHER THE COURT ERRED IN OVERRULING THE APPELLANT'SMOTION IN
LIMINE WHICH ALLOWED TESTIMONY OF PRIOR CONDUCT BETWEEN THE
APPELLANT AND THE VICTIM.

114. Barbetta argues on apped that the court erred in dlowing the testimony of prior conduct between
Barbetta and SH. Specificdly, Barbetta contends that the testimony relating to the prior conduct was too
remote in time, and even if the testimony was proper, the court erred in failing to weigh the probative vaue
againg the prgudicid effect. The State argues that according to Missssppi case law, testimony relating to
prior incidents of smilar misconduct by the gopellant toward the victim, showing the "lascivious disposition”
of the appdlant toward the victim, can be admitted into evidence.

5. At trid on direct examination, counsel asked SH. if Barbetta had "ever done anything like that before?"
Over the defense's objection, S.H. tedtified that Barbetta had "messed with" her severd years ago when the
family lived in Long Beach, Missssppi. SH. tedtified that her parents had planned to go out and that Since
her aunt and Barbetta were temporarily living with them, he had offered to watch her and her sgter. SH.'s
mother testified that SH. started crying and told them what Barbetta had done to her on severa occasions.
S.H.'s mother testified that she made the final decision not to report the incident due to SH.'s young age.
Instead, S.H.'s aunt and Barbetta were asked to move out. SH. testified that after they moved out she had
limited contact with her aunt and Barbetta for severd years.

fI6. Thetria judge held that based upon M.R.E. 404 (b)) and the case of Edlin v. Sate, 533 So. 2d 403
(Miss. 1988), the evidence of prior conduct was more probative than prejudicial and the evidence was



relevant. The trid judge stated that according to the Edlin case, the remoteness of the evidence of prior bad
acts being introduced to show motive is within the court's discretion. Moreover, alimiting indruction was
given which stated that the evidence was not admitted to show that the gppellant acted in conformity with
the dleged bad act, but was being introduced to show motive, intent, preparation, plan, knowledge, identity
or absence of mistake or accident.

117. According to Mississppi case law, thereisaclear line of cases that authorize a court in the prosecution
of asexud offenseto dlow evidence of prior sexud crimes of the accused. In Hicks v. Sate, 441 So. 2d
1359, 1361 (Miss. 1983), the supreme court stated that the genera rule in Mississippi is that "evidence
which shows that the accused is guilty of the commisson of other offenses at other timesis not admissible™
(citation omitted). However, the evidence will be admitted "to prove identity of the defendant, scientor or
guilty or criminal knowledge, crimind intent or purpose, motive, aplan or system of crimind action wherea
continuing offense is charged, or where other crimes form a part of theres gestae.” 1d.

Accordingly, evidenceis generdly held to be admissible which shows or tends to show prior offenses
of the same kind committed by defendant with the prosecuting witness. The courts assign various
reasons for the admission of this evidence such as corroboration of the offense charged, to show the
intimate relation between the parties, the lustful disposition of defendant toward the prosecuting
witness, and the probability of his having committed the offense charged. An exhaugtive annotation in
77 A.L.R. 2d 841, 852 (1961), discusses many cases from other jurisdictions upholding thisrule.

Id. (quoting Brooks v. State, 242 So. 2d 865, 869 (Miss. 1971) (emphasis added).

118. Other case law includes Davis v. State, 367 So. 2d 445, 445 (Miss. 1979), where the supreme court
found that it was not error, where the accused was charged with sodomy upon an eleven year old femae,
to dlow the victim to testify that the accused had subjected her to the same thing on aprior occason.
Additiondly, in Speagle v. Sate, 390 So. 2d 990, 990 (Miss. 1980), the supreme court held that evidence
of prior incestuous conduct with the victim was admissble. Moreover, in Mitchell v. State, 539 So. 2d
1366, 1372 (Miss. 1989), the court concluded that under Rule 404(b) "evidence of other sexud relations
[should be limited] to those between the defendant and the particular victim [at issue]." After careful review
of the record and relevant Missssppi case law, it is this Court's opinion that it was not error to permit the
testimony of the prior sexud incident in this case. Thisissueis without merit.

II.WHETHER THE COURT ERRED IN ADMITTING THE ALLEGED HEARSAY
TESTIMONY OF THE VICTIM'SMOTHER.

[.WHETHER THE COURT ERRED IN ALLOWING THE POLICE OFFICER TO TESTIFY
ASTO HISOPINION ON WHETHER OR NOT IT WASUNUSUAL THAT THE VICTIM
WAITED TO REPORT THE INCIDENT.

119. Barbetta argues on apped that the testimony given by the SH.'s mother reating to what S.H. told her
was hearsay and did not fall into any of the hearsay exceptions. Further, Barbetta argues that the police
officer was not qualified to testify asto his opinion as to whether or not it was unusua that SH. waited a
month to report the incident. The State argues that Barbetta's failure to cite any authority for his conclusion
acts as aprocedura bar. We agree.

1120. "This Court has held that it is the duty of an gppellant to provide authority and support of an



assgnment.” Williams v. State, 708 So. 2d 1358, 1360 (Miss. 1998). Furthermore, "failure to cite any
authority may be treated as a procedurd bar. . . . [T]his Court is under no duty to consder assgnments of
error when no authority iscited.” 1d. In the case sub judice, Barbettafaled to cite any legd authority to
support his conclusons. Thus, these assgnments of error are procedurdly barred.

111. THE JUDGMENT OF THE HARRISON COUNTY CIRCUIT COURT OF CONVICTION
OF TOUCHING OF A CHILD FOR LUSTFUL PURPOSES AND SENTENCE OF FIFTEEN
YEARSWITH FIVE YEARS SUSPENDED IN THE CUSTODY OF THE MISSISS PPI
DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
TAXED TO HARRISON COUNTY.

McMILLIN AND THOMAS, P.JJ., DIAZ, PAYNE, AND SOUTHWICK, JJ., CONCUR.

KING, J., CONCURSWITH SEPARATE WRITTEN OPINION JOINED BY COLEMAN,
AND SOUTHWICK, JJ.

IRVING AND LEE, JJ., NOT PARTICIPATING.

KING, J.,, CONCURRING:

1112. 1, concur with the result reached by the mgority. However, | write separately to express my continuing
disagreement with the notion that the failure to cite supporting authority results in an automeatic procedura
bar.

113. The cases cited in support of the alleged automatic procedura bar, generdly state that the faillure to
cite authority may be treated as a procedura bar. This language is permissive, rather than mandatory. Such
permissive language merely gives the court the option of deciding to hear, or not hear, an issue as opposed
to automatically precluding its consderation.

114. 1 would suggest that this court not make mandatory that which is by nature permissve.

COLEMAN AND SOUTHWICK, JJ., JOIN THIS OPINION.



1. M.R.E. 404(b) states

Evidence of other crimes, wrongs, or actsis not admissible to prove the character of apersonin
order to show that he acted in conformity therewith. It may, however, be admissible for other
purposes such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident.



