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PITTMAN, PRESIDING JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. Clint Baldwin was convicted in the Circuit Court of Lowndes County, Honorable Lee J. Howard,
Circuit Judge, presiding, of the crime of sale of cocaine. He was thereafter sentenced to aterm of twenty-
eight yearsin the custody of the Mississippi Department of Corrections, and to pay afine of $50,000.
Fedling aggrieved of the judgment thus entered againgt him, Badwin appeds, raising the following as issues.

|. THE COURT'SDENIAL OF THE DEFENDANT'SMOTION FOR CHANGE OF
VENUE OR, ALTERNATIVELY, A CONTINUANCE UNTIL AFTER TRIAL ON
OTHER SERIOUS CHARGES, WHICH HAD BEEN THE SUBJECT OF SUBSTANTIAL
PREJUDICIAL PRE-TRIAL PUBLICITY, DENIED THE DEFENDANT HISRIGHT TO
SECURE A FAIR AND IMPARTIAL JURY ASGUARANTEED BY ARTICLE 3, § § 14,
23, 26 AND 28 OF THE MISSISSIPPI CONSTITUTION AND THE 6™, 8™ AND 14™
AMENDMENTSOF THE CONSTITUTION OF THE UNITED STATES.



Il. THE COURT'SREFUSAL TO QUASH THE VENIRE, BASED ON THE RESPONSES
OF POTENTIAL JURORSOBTAINED DURING VOIR DIRE, DENIED THE
DEFENDANT HISRIGHT TO A FAIR AND IMPARTIAL JURY ASGUARANTEED
BY ARTICLE 3, § 8§ 14, 23, 26 AND 28 OF THE MISSISSIPPI CONSTITUTION AND
THE 6™H, 8TH AND 14™H AMENDMENTSOF THE CONSTITUTION OF THE UNITED
STATES.

[Il. THE COURT'SREFUSAL TO ALLOW INDIVIDUAL VOIR DIRE OF POTENTIAL
JURORS, WHEN APPROXIMATELY ONE-THIRD OF THE VENIRE INDICATED
THEY HAD HEARD OF THE DEFENDANT, DENIED THE DEFENDANT HISRIGHT
TO A FAIR AND IMPARTIAL JURY ASGUARANTEED BY ARTICLE 3, 8§14, 23, 26
AND 28 OF THE MISSISSIPPI CONSTITUTION AND THE 6™, 8TH AND 14TH
AMENDMENTSOF THE UNITED STATESCONSTITUTION.

V. THE COURT'SREFUSAL TO INSTRUCT THE JURY DURING VOIR DIRE THAT,
IF SELECTED FOR THE TRIAL JURY AND AFTER FURTHER REFLECTION, THEY
WISHED TO CORRECT THEIR PREVIOUS RESPONSES, AFTER TRIAL HAD
BEGUN, DENIED THE DEFENDANT HISRIGHT TO A FAIR AND IMPARTIAL
JURY ASGUARANTEED BY ARTICLE 3, § §14, 23, 26 AND 28 OF THE MISSISSIPPI
CONSTITUTION AND THE 6™, 8TH AND 14™ AMENDMENTS OF THE
CONSTITUTION OF THE UNITED STATES.

V. THE COURT'SDENIAL OF THE DEFENDANT'SBATSON CHALLENGE
ALLOWED FOR THE SYSTEMATIC EXCLUSION OF A DISPROPORTIONATE
NUMBER OF THE JURORS OF THE DEFENDANT'SRACE, WHICH DENIED THE
DEFENDANT HISRIGHT TO A FAIR AND IMPARTIAL JURY ASGUARANTEED
BY ARTICLE 3, § 8§ 14, 23, 26 AND 28 OF THE MISSISSIPPI CONSTITUTION AND
THE 6™, 8TH AND 14™ AMENDMENTSOF THE CONSTITUTION OF THE UNITED
STATES.

VI. THE COURT'SDENIAL OF THE DEFENDANT'SMOTION TO SEQUESTER THE
JURY DURING THE TRIAL TO SHIELD JURORS FROM PUBLICITY REGARDING
THE DEFENDANT'SOTHER PENDING CHARGES, NAMELY CAPITAL MURDER,
DENIED THE DEFENDANT HISRIGHT TO A FAIR AND IMPARTIAL JURY AS
GUARANTEED BY ARTICLE 3, § § 14, 23, 26 AND 28 OF THE MISSI SSI PPI
CONSTITUTION AND THE 6™, 8TH AND 14™ AMENDMENTSOF THE
CONSTITUTION OF THE UNITED STATES.

VII. THE COURT'SGRANTING OF THE STATE'SMOTION TO MATERIALLY
AMEND THE INDICTMENT, ON THE DATE OF TRIAL, AND ALLOW TESTIMONY
THAT RELATED TO THE AMENDMENT, PREJUDICED THE DEFENDANT'S
ABILITY TO PROPERLY PREPARE FOR TRIAL, DENYING HIM DUE PROCESS AS
GUARANTEED BY THE 5™ AND 14™ AMENDMENTSTO THE UNITED STATES
CONSTITUTION AND ARTICLE 3, §8 14, 26 AND 27, OF THE MISSISSI PPI
CONSTITUTION.

VIIl. THE COURT'SREFUSAL TO STRIKE THE TESTIMONY OF STATE'S



WITNESS, RHONDA PRICE, ASTO PREVIOUSUNINDICTED SALE OF PILLSTO
HER BY THE DEFENDANT WASNOT IN ACCORDANCE WITH THE LAW AND
DENIED THE DEFENDANT DUE PROCESSAS GUARANTEED BY THE 5™H AND
14™ AMENDMENTSTO THE UNITED STATESCONSTITUTION AND ARTICLE 3, §
§ 14, 26 AND 27, OF THE MISSISSIPPI CONSTITUTION.

IX. THE COURT'SREFUSAL TO GRANT THE DEFENDANT'STHEORY OF THE
CASE INSTRUCTION AND TO INSTRUCT THE JURY THAT CERTAIN IMPROPER
ARGUMENT BY THE STATE SHOULD NOT BE CONSIDERED PREJUDICED THE
JURY'SDELIBERATIONSAND DENIED THE DEFENDANT DUE PROCESSAS
GUARANTEED BY THE 5™ AND 14™ AMENDMENTSTO THE UNITED STATES
CONSTITUTION AND ARTICLE 3, §8 14, 26 AND 27, OF THE MISSISSI PPI
CONSTITUTION.

X. THE COURT'SIMPROPER CONSIDERATION OF THE STATE'SEVIDENCE OF
AGGRAVATION, NAMELY THE DEFENDANT'SPENDING CHARGES OF CAPITAL
MURDER AND INTIMIDATING A WITNESSAND THE RESULTING SENTENCE
IMPOSED BY THE COURT, DENIED THE DEFENDANT DUE PROCESSAS
GUARANTEED BY THE 5™ AND 14™ AMENDMENTSTO THE UNITED STATES
CONSTITUTION AND ARTICLE 3, 8814, 26 AND 27, OF THE MISSISSIPPI
CONSTITUTION AND HISRIGHT TO BE FREE FROM CRUEL AND UNUSUAL
PUNISHMENT ASGUARANTEED BY THE 8™ AMENDMENT OF THE UNITED
STATESCONSTITUTION.

STATEMENT OF THE FACTS

2. On March 27, 1996, Rhonda Price, a confidentia informant and acquaintance of gppellant Clint
Badwin (hereafter Badwin), met with loca narcotics agents, Larry Taylor and Robert Grimes and specid
undercover agent Shelly Arnold. At that meeting, Ms. Price's vehicle was equipped with avideo camera
and microphone to record any and al subsequent events.

3. At gpproximatdly 3:45 p.m., that same day, Price and Arnold were cruising the parking lot of the
Morningside Apartments, when Price spotted the defendant and pulled over. Subsequently, various
individuds, including Badwin, approached the vehicle to sell the occupants cocaine. Badwin sold a$20
rock of cocaine to the undercover agent, Shelly Arnold. Badwin was later arrested for sale of cocainein
May 7, 1996, tried and found guilty on May 14, 1997.

DISCUSSION OF LAW
14. We will consider each of Baldwin's issues raised on apped in sequence:

|. THE COURT'SDENIAL OF THE DEFENDANT'SMOTION FOR CHANGE OF
VENUE OR, ALTERNATIVELY, A CONTINUANCE UNTIL AFTER TRIAL ON
OTHER SERIOUS CHARGES, WHICH HAD BEEN THE SUBJECT OF SUBSTANTIAL
PREJUDICIAL PRE-TRIAL PUBLICITY, DENIED THE DEFENDANT HISRIGHT TO
SECURE A FAIR AND IMPARTIAL JURY ASGUARANTEED BY ARTICLE 3, § § 14,
23,26 AND 28 OF THE MISSISSIPPI CONSTITUTION AND THE 6™, 8TH AND 14™



AMENDMENTSOF THE CONSTITUTION OF THE UNITED STATES.

5. On February 18, 1997, Baldwin filed amotion for change of venue with the Lowndes County Circuit
Court. The basis for the motion is the fact that at about the same time that Baldwin was incarcerated on the
sde of acontrolled substance charge, he was aso indicted for the kidngping and murder of Elizabeth Dill.
Badwin argued that because of the incredible media coverage surrounding the capital murder charge, he
could not possibly receive afair tria on the sde of cocaine charge.

6. A hearing on this change of venue motion was held on February 19, 1997. In support of this motion,
Badwin cdled his former atorney, and alocd practicing attorney, both of whom stated that this case had
received a tremendous amount of media coverage and neither believed that Badwin could get afair trid in
Lowndes County. Baldwin aso introduced a video compilation of numerous local news stories and a
compilation of printed news stories concerning the kidnaping and murder of Elizabeth Dill wherein Badwin
was one of the prime suspects.

7. In rebuttal, the State called Greg Andrews, Lowndes County Tax Assessor, Charles Y ounger, the
Chancery Court Clerk, and J.L. Williams, a Supervisor of the Lowndes County Board of Supervisors.
These three county officids dl testified that they believed Baldwin could get afair trid in Lowndes County.
The Circuit Court Judge withheld ruling on this motion until after jury selection had been conducted at which
time the Judge overruled the motion.

118. Badwin makes much of both United States Supreme Court and Mississippi Supreme Court decisons
dedling with change of venuein capita casessuch aslrvin v. Dowd, 366 U.S. 717, 722 (1961), Johnson
v. State, 476 So. 2d 1195, 1210 (Miss. 1985), Fisher v. State, 481 So. 2d 203 (Miss. 1985).
However, the present case is not a capita case, rather Baldwin is being tried for the sde of a controlled
substance, cocaine.

19. The State aptly addresses the inappositeness of Baldwin's cases. "[Badwin's| cases were capita cases,
and that point was emphasi zed throughout the opinions. Thisis not a capital case." The State proposes two
reasons why this Court should not reverse the Circuit Court's refusal to grant the change of venue motion.
Firg, the State claims that the motion for change of venue was statutorily deficient. Second, assuming the
motion was proper, the Circuit Judge was acting in his sound discretion in refusing the change of venue and
his ruling should not be disturbed by this Court.

110. The Stateis correct on both points. First, an application for change of venue must conform grictly to
the statute. See Purvisv. State, 71 Miss. 706, 14 So. 268 (1894). Mississppi's change of venue statuteis
found at Miss. Code Ann. § 99-15-35 (1994). It states:

On stisfactory showing, in writing, sworn to by the prisoner, made to the court, or to the judge
thereof in vacation, supported by the affidavits of two or more credible persons, that, by reason of
prejudgment of the case, or grudge or ill will to the defendant in the public mind, he cannot have afar
and impartid trid in the county where the offenseis charged to have been committed, the circuit court,
or the judge thereof in vacation, may change the venue in any crimind case to a convenient county,
upon such terms, as to the costs in the case, as may be proper.

T11. The gpplication for change of venue is satutorily deficient because, dthough appellant provided the
form affidavits of two Lowndes County citizens, the motion for change of venue itsaf was not "sworn to by



the prisoner” asis specifically required by Miss. Code Ann. § 99-15-35 (1994). Because of the statutory
deficiency in the change of venue motion this Court upholds the Circuit Court Judge's refusd to grant the
change of venue motion.

12. Even assuming arguendo that the motion for change of venue was proper, the trid court's ruling should
dill be affirmed. The State correctly arguesthat "it is beyond peradventure that motions for change of venue
are largely addressed to the sound discretion of thetria court.” Morgan v. State, 681 So. 2d 82, 91
(Miss. 1996). Asin Morgan, assuming the motion for change of venue was proper, Baldwin crestesonly a
rebuttable presumption (upon atachment of two or more affidavits from citizens of the county) that he
cannot get afair trial in Lowndes County due to the publicity. However, that presumption can be rebutted
by the State. In the ingtant case, after hearing from two of Baldwin's witnesses at the hearing on the motion
for change of venue, thetria court then heard from three State witnesses who testified that Baldwin could
get afar and impartid trid in Lowndes County. In Morgan, the Court gpplied the dements outlined in
White v. State, 495 So. 2d 1346, 1349 (Miss. 1986), which serve to indicate an irrebutable presumption
of prejudice:

(2) Capitd cases based on consderations of a heightened standard of review;
(2) Crowds threatening violence towards the accused;
(3) Aninordinate amount of media coverage, particularly in cases of
a) serious crimes againg influentid families;
b) serious crimes againg public officids,
C) serid crimes,
d) crimes committed by a black defendant upon awhite victim;
€) where there is an inexperienced trid counsdl.
Morgan, 681 So. 2d at 92.

113. Applying these dements to the ingtant case, it is clear that Baldwin cannot claim that the presumption
of prgudice hereisirrebutable. "Where . . . the evidence is conflicting on the question of whether or not the
defendant could recelve afair and impartid trid, this Court will generally defer to the consdered opinion of
thetria judge” Burrell v. State, 613 So. 2d 1186, 1190 (Miss. 1993). As there was credible evidence
on both sdes of this argument in the present case, the triad court decison to not grant the motion for change
of venueis afirmed.

II. THE COURT'SREFUSAL TO QUASH THE VENIRE, BASED ON THE RESPONSES
OF POTENTIAL JURORSOBTAINED DURING VOIR DIRE, DENIED THE
DEFENDANT HISRIGHT TO A FAIR AND IMPARTIAL JURY ASGUARANTEED
BY ARTICLE 3, 8§ § 14, 23, 26 AND 28 OF THE MISSISSIPPI CONSTITUTION AND
THE 6™, 8TH AND 14™ AMENDMENTSOF THE CONSTITUTION OF THE UNITED
STATES.

114. After the voir dire examination was completed, Baldwin moved the trid court to quash the venire



arguing that of the entire venire of forty-seven (47) jurors selected for service, over sixteen (16) of them had
been exposed to pretrid publicity concerning the defendant on the charge of capita murder leaving only
twenty-six (26) jurorsin the venire who Badwin would fed were qudified to serve asjurors. The State
argued that the jurors who had responded to Baldwin's voir dire question concerning whether they had
heard anything about Mr. Baldwin through the media were not asked about the capital murder case.

115. The State pointsto Burney v. State, a case where the defendant was being tried for attempted armed
robbery and burglary of an inhabited dwelling with deadly wegpon, and the Court upheld the tria court's
refusal to grant achange of venue motion where forty-four (44) of sixty (60) prospective jurors had either
heard something of the case or knew the victims persondly. Burney v. State, 515 So. 2d 1154 (Miss.
1987).

116. The State correctly dleges further that at Baldwin's specific request, dl sixteen (16) veniremen who
had responded to the question about having heard about Baldwin through the media were removed from the
venire. Therefore, any potentid prejudice was effectively removed. Baldwin has not shown any abuse of the
trid court's discretion in overruling Badwin's motion to quash the venire.

[1l. THE COURT'SREFUSAL TO ALLOW INDIVIDUAL VOIR DIRE OF POTENTIAL
JURORS, WHEN APPROXIMATELY ONE-THIRD OF THE VENIRE INDICATED
THEY HAD HEARD OF THE DEFENDANT, DENIED THE DEFENDANT HISRIGHT
TO A FAIR AND IMPARTIAL JURY ASGUARANTEED BY ARTICLE 3,88 14, 23, 26
AND 28 OF THE MISSISSIPPI CONSTITUTION AND THE 6™, 8TH AND 14™H
AMENDMENTSOF THE CONSTITUTION OF THE UNITED STATES.

117. Thisissueis without merit because dl of the questionable jurors were excused for cause. Carr v.
State, 655 So. 2d 824, 843 (Miss. 1995).

IV.THE COURT'SREFUSAL TO INSTRUCT THE JURY DURING VOIR DIRE THAT,
IF SELECTED FOR THE TRIAL JURY AND AFTER FURTHER REFLECTION, THEY
WISHED TO CORRECT THEIR PREVIOUS RESPONSES, AFTER TRIAL HAD
BEGUN, DENIED THE DEFENDANT HISRIGHT TO A FAIR AND IMPARTIAL
JURY ASGUARANTEED BY ARTICLE 3, § § 14, 23, 26 AND 28 OF THE MISSISSI PPI
CONSTITUTION AND THE 6™, 8™H AND 14™ AMENDMENTSOF THE
CONSTITUTION OF THE UNITED STATES.

118. It is clear from the record that the Honorable Judge Lee J. Howard dlowed a very thorough and fair
voir dire of the venire. Badwin has falled to show any error in the voir dire process. For these reasons, this
issue is dso without meit.

V. THE COURT'SDENIAL OF THE DEFENDANT'SBATSON CHALLENGE
ALLOWED FOR THE SYSTEMATIC EXCLUSION OF A DISPROPORTIONATE
NUMBER OF THE JURORS OF THE DEFENDANT'SRACE, WHICH DENIED THE
DEFENDANT HISRIGHT TO A FAIR AND IMPARTIAL JURY ASGUARANTEED
BY ARTICLE 3, § §14, 23, 26 AND 28 OF THE MISSISSIPPI CONSTITUTION AND
THE 6™H, 8TH AND 14™H AMENDMENTSOF THE CONSTITUTION OF THE UNITED
STATES.



1119. Once Badwin struck for cause the sixteen (16) potentid jurors who had heard of him via the media
(either print or broadcast), only five (5) black pand members remained in the jury pool out of forty-seven
(47) origind venire members. With only five (5) black veniremen remaining, the State then used four (4) of
its early peremptory chdlengesto strike black citizens from the venire: Katrina Powel, Wilbert Brown, Billy
Ray Jackson, and Jesse Williams. Baldwin, during this time, made severa Batson chalenges, dl of which
were overruled by thetrid court as having been properly explained with race neutral explanations.

1120. Although the trid court found that Baldwin had failed to establish a primafacie case of racid
discrimination in the State's use of itsfirgt couple of chalenges, the State voluntarily gave its reasonsfor its
chdlenges. For hisfirg challenge of ablack venireman, the prosecutor listed as reasons the following: 1) the
venireman's demeanor, viz., she chewed her lip and looked at him askance out of the Side of her eyes; 2)
she was unemployed; 3) she was twenty-four years old; and 4) shelivesin an aeawhichishigh in drug
trafficking.

121. For his second chdlenge of ablack venireman, the prosecutor listed as reasons the following: 1) the
venireman lived and worked in areas known by the Missssippi Bureau of Narcotics as high drug aress; and
2) the venireman's demeanor, viz., he sat douched againgt the wall with arms folded and would not look at
the prosecutor.

22. For histhird chalenge of a black venireman, the prosecutor listed as reasons the following: 1) the
venireman had afamily member who had been convicted of acrime; and 2) he lived in an area of high drug
activity. Although Baldwin argued that the reasons offered were pretextud, he offered no proof, and the
trial court accordingly ruled that, in the albsence of proof to the contrary, the reasons offered were indeed
racidly neutrd. The prosecutor later chalenged one additiond black juror, giving the following reasons for
that chalenge: 1) the venireman had a family member who had been convicted of acrime; and 2) helived in
ahigh drug trafficking area. Those reasons were accepted by the court as racialy neutrd. Baldwin was later
convicted by thisjury composed of deven (11) whites and one (1) black.

123. Under Batson v. Kentucky, 476 U.S. 79 (1986), Badwin may establish a primafacie showing of
discrimination necessary to compd the

date to come forward with aneutral explanation for challenging black jurorsif they show: 1) thet heis
amember of a cognizable racia group, 2) that the prosecutor has exercised peremptory challenges
toward the dimination of veniremen of hisrace, and 3) that facts and circumstances infer thet the
prosecutor used his peremptory challenges for the purpose of striking minorities.

Batson, 476 U.S. at 96.

124. This Court in Lockett v. State stated that "atria judge's factud findings reative to a prosecutor's use
of peremptory challenges on minority persons are to be accorded great deference and will not be reversed
unless they gppear clearly erroneous or againg the overwheming weight of the evidence.” Lockett v. State,
517 So. 2d 1346, 1350 (Miss. 1987). The Court in L ockett held that ajuror's demeanor was a sufficient
race neutral reason to strike a potentia juror. Id. at 1351-52. The Court aso cited youth, marital status,
educationa background and ingtability as acceptable racialy neutra reasons for striking a potentia juror.
Id. The Court d=o liged living in a"high crime ared’ aswell as having afamily member convicted of acrime
as acceptable race neutral reasonsin Lockett. Id. at 1356.



125. Baldwin claims, however, that ajuror's address has never been cited in any case asaracialy neutra
reason. If by that, Baldwin is referring to the prosecutor's proffered race neutral explanation that severd of
the potentia jurors lived in high drug (high crime) aress, then according to this Court's precedent in L ockett
v. State, Badwin isincorrect. 1d. Asthis Court has recognized at least one of the reasons given for striking
each of these venire members as arace neutral explanation, thetrid court's denia of Baldwin's Batson
chdlengesis affirmed.

1126. Further support for upholding the trid court's ruling can be garnered from the recent United States
Supreme Court holding in Purkett v. Elem, in which the Court stated:

Under our Batson jurisprudence, once the opponent of a peremptory chadlenge has made out a prima
facie case of racid discrimination (step one), the burden of production shifts to the proponent of the
drike to come forward with arace-neutral explanation (step two). If arace-neutral explanation is
tendered, the tria court must then decide (step three) whether the opponent of the strike has proved
purposeful racia discrimination. The second step of this process does not demand an explanation that
is persuasive, or even plausible. "At this [second] step of theinquiry, the issue is the facid vaidity of
the prosecutor's explanation. Unless a discriminatory intent is inherent in the prosecutor's explanation,
the reason offered will be deemed race neutral.”

Purkett v. Elem, 514 U.S. 765, 767-68 (1995) (citations omitted).

127. Since this Court has recognized the race neutra reasons offered by the State in this case, coupled with
the knowledge that these explanations do not have to be persuasive or even plausible, plus the fact that no
evidence was put on by Baldwin of a discriminatory intent on the part of the State, the trid court is affirmed.

VI. THE COURT'SDENIAL OF THE DEFENDANT'SMOTION TO SEQUESTER THE
JURY DURING THE TRIAL TO SHIELD JURORSFROM PUBLICITY REGARDING
THE DEFENDANT'SOTHER PENDING CHARGES, NAMELY CAPITAL MURDER,
DENIED THE DEFENDANT HISRIGHT TO A FAIR AND IMPARTIAL JURY AS
GUARANTEED BY ARTICLE 3, § § 14, 23, 26 AND 28 OF THE MISSI SSIPPI
CONSTITUTION AND THE 6™, 8™H AND 14™ AMENDMENTSOF THE
CONSTITUTION OF THE UNITED STATES.

1128. Baldwin loses on this issue because he did not timely request that the jurors be sequestered. Rule
10.02 of the Uniform Rules for Circuit and County Court Practice (URCCC) states as follows:

In any case where the state seeks to impose the death pendlty, the jury shal be sequestered during the
entiretrid.

In dl other crimind cases, the jury may be sequestered upon request of ether the defendant or the
gtate made at least 48 hours in advance of the trid. The court may, in the exercise of sound judicid
discretion, either grant or refuse the request to sequester the jury. In the absence of areques, the
court may, on its own initiative, sequester ajury at any stage of atrid.

129. Where, as here, Baldwin has failed to make atimely request to sequester the jury, this Court will not
grant the appe lant's gppedl on that issue. Whittington v. State, 523 So. 2d 966, 974 (Miss. 1988).

VIl. THE COURT'SGRANTING OF THE STATE'SMOTION TO MATERIALLY



AMEND THE INDICTMENT, ON THE DATE OF TRIAL, AND ALLOWING
TESTIMONY THAT RELATED TO THE AMENDMENT, PREJUDICED THE
DEFENDANT'SABILITY TO PROPERLY PREPARE FOR TRIAL, DENYING HIM
DUE PROCESSAS GUARANTEED BY THE 5™H AND 14™ AMENDMENTSTO THE
UNITED STATESCONSTITUTION AND ARTICLE 3, 8814, 26 AND 27 OF THE
MISSISSIPPI CONSTITUTION.

1130. Mississppi Code Ann. Section 99-17-13 dlows for the amendment of the indictment to change a
name, as in the present case, 0 long as the defendant is not prejudiced and such variance is not materid to
the merits of the case. Such isthe case here. This Court has repestedly alowed indictment amendments
under this statute. See Wood v. State, 155 Miss. 298, 124 So. 353, 355 (Miss. 1929); Evansv. State,
499 So. 2d 781, 784 (Miss. 1986). For these reasons, thisissue is without merit.

VIII. THE COURT'SREFUSAL TO STRIKE THE TESTIMONY OF STATE'S
WITNESS, RHONDA PRICE, ASTO PREVIOUSUNINDICTED SALE OF PILLSTO
HER BY THE DEFENDANT WASNOT IN ACCORDANCE WITH THE LAW AND
DENIED THE DEFENDANT DUE PROCESSAS GUARANTEED BY THE 5™ AND
14™ AMENDMENTSTO THE UNITED STATES CONSTITUTION AND ARTICLE 3, §
§ 14, 26 AND 27, OF THE MISSISSIPPI CONSTITUTION.

1131. During the direct examination of Rhonda Price (confidentia informant) by the State, testimony was
alowed, over the objection of Baldwin, asto a previous sde of pillsto Rhonda Price by Baldwin. Badwin
clamsthis wasinadmissible "other crimes’ evidence under Miss. Rules of Evidence 404(b). The State cites
Bradley v. State, 562 So. 2d 1276 (Miss. 1990).

1132. That case isinapposgite here. It dedls with dlowing into evidence a discussion of future drug dedls
which were properly considered part of the same continuous transaction or occurrence. In the present case,
thetrid court dlowed in testimony concerning a clearly separate drug deal which had taken place three (3)
years earlier.

1133. Although dlowing this testimony into evidence was error, it was nonetheless harmless error given the
overwhelming weight of the evidence againg Baldwin in this case. Dennisv. State, 555 So. 2d 679, 682
(Miss. 1989).

IX. THE COURT'SREFUSAL TO GRANT THE DEFENDANT'STHEORY OF THE
CASE INSTRUCTION AND TO INSTRUCT THE JURY THAT CERTAIN IMPROPER
ARGUMENT BY THE STATE SHOULD NOT BE CONSIDERED PREJUDICED THE
JURY'SDELIBERATIONSAND DENIED THE DEFENDANT DUE PROCESSAS
GUARANTEED BY THE 5™ AND 14™ AMENDMENTSTO THE UNITED STATES
CONSTITUTION AND ARTICLE 3, § § 14, 26 AND 27 OF THE MISSISSI PPI
CONSTITUTION.

1134. The ninth issue was not discussed at dl in the gppellant's brief and, therefore, has been waived.

X. THE COURT'SIMPROPER CONSIDERATION OF THE STATE'SEVIDENCE OF
AGGRAVATION, NAMELY THE DEFENDANT'SPENDING CHARGES OF CAPITAL
MURDER AND INTIMIDATING A WITNESSAND THE RESULTING SENTENCE



IMPOSED BY THE COURT, DENIED THE DEFENDANT DUE PROCESSAS
GUARANTEED BY THE 5™ AND 14™ AMENDMENTSTO THE UNITED STATES
CONSTITUTION AND ARTICLE 3, 8814, 26 AND 27, OF THE MISSISSIPPI
CONSTITUTION AND HISRIGHT TO BE FREE FROM CRUEL AND UNUSUAL
PUNISHMENT ASGUARANTEED BY THE 8™H AMENDMENT OF THE UNITED
STATESCONSTITUTION.

1135. Findly, a Badwin's sentencing, the State requested as part of its aggravation portion of the sentencing
process that the tria court take judicia notice of the other charges pending against Baldwin. Thetria court
did then take judicia notice of those charges. Badwin argues that these outstanding charges againgt him
were digtinct and unrelated matters of which he has not been found guilty. Y et again, Badwin fals to cite
any authority to support his argument and, therefore, fails to meet his burden on apped. Branch v. State,
347 So. 2d 957, 958 (Miss. 1977); Pate v. State, 419 So. 2d 1324, 1325-26 (Miss. 1982).

1136. Even assuming arguendo that this matter were properly before the Court, till Badwin would lose. This
Court in Jackson v. State, 551 So. 2d 132, 149 (Miss. 1989), held:

Our law has long provided that the imposition of sentence following acrimina conviction is a matter
within the discretion of the Circuit Court, subject only to statutory and condtitutiond limitations. So
long as these are not offended, we rarely interfere. Moreover, the Court is not limited to the
consderation of evidence presented of record at trid when imposing sentence.

Therefore, the trid court was not in error in taking judicia notice of its own court records and viewing other
pending charges againgt Baldwin as thisis not specificaly prohibited by statute or the Missssippi
Condtitution.

CONCLUSION
1137. For dl of these foregoing reasons, the judgment of the Circuit Court of Lowndes County is affirmed.

138. CONVICTION OF SALE OF COCAINE AND SENTENCE OF TWENTY-EIGHT (28)
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS
AND PAYMENT OF A FINE OF $50,000 AFFIRMED.

SULLIVAN, PJ.,ROBERTS, SMITH, MILLSAND WALLER, JJ., CONCUR. BANKSAND
McRAE JJ., CONCUR IN RESULT ONLY. PRATHER, C. J.,, NOT PARTICIPATING.



