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EN BANC.

BRIDGES, C. J,, FOR THE COURT:

1. Kevin Ladnier gppedls from aruling of the Circuit Court of Harrison County, Missssppi which affirmed
adecison by the Civil Service Commission of the City of Biloxi that he was fired for cause. For the reasons
st forth in this opinion, we affirm.

I.THE FACTS

2. Kevin Ladnier was the chief crimina investigator of the Biloxi, Missssippi, Police Department. On
February 3, 1993, Ladnier sought to swear out a warrant for the arrest of Samuel Taggert on a charge of
fase pretenses. Late that morning, Ladnier contacted Justice Court Judge Dewey Lawrence and informed
Judge Lawrence of the grounds for Taggert's arrest. Aswas their custom in such matters, Judge Lawrence
asked for abond amount recommendation from Ladnier, who suggested that Taggert be required to post a
$5,000 bond. After agreeing to the bond, Judge Lawrence signed and issued the warrant. Copies of the



warrant were given to Frances Gily, the deputy justice court clerk and office manager. Ladnier retained the
origina warrant and placed it in his office file, but he did not check the document at that time to confirm that
Judge Lawrence had written in the recommended bond amount on the warrant. In fact, Judge Lawrence set
the bond at $1,000 instead.

113. Ladnier, who wasill with a high fever, went home at gpproximately 4:30 p.m. on that day after the
warrant was issued. Later, the Long Beach Police Department officials contacted Investigator Nathan
LeBlanc and informed him that Samuel Taggert wasin their custody. After looking for the arrest warrant,
LeBlanc cdled Ladnier at home. Shortly theresfter, Ladnier arrived at the station to hand over the Taggert
arrest warrant. Ladnier informed LeBlanc that the bond was $5,000. However, when LeBlanc reviewed
arrest warrant, he observed that the bond amount was $1,000 and brought the inconsistency to Ladnier's
attention. Ladnier explained that Judge Lawrence had made an erroneous bond entry on the document and
proceeded to use "white-out” correction fluid to dter the number 1" to the number "5", thereby changing
the bond amount on the arrest warrant to $5,000. When LeBlanc asked Ladnier what he was doing,
Ladnier answered that he was correcting the bond amount and that he would contact Judge Lawrence the
next morning about the change.

4. LeBlanc formaly arrested Samuel Taggert and advised him of the bond amount. Taggert telephoned a
family friend, Judge Mary Foretich, and she spoke to LeBlanc about the bond. Seeking to obtain a
recognizance bond on behaf of Taggert, Judge Foretich contacted Judge Lawrence. However, Judge
Lawrence refused to discuss the matter that evening and indicated that he would do so the next day.

5. The following morning, LeBlanc asked Ladnier if he had contacted Judge Lawrence. Ladnier said he
had not done so and instructed LeBlanc to take the paper work over to Judge Lawrence and "take care of
it." Instead, LeBlanc took the warrant to the circuit clerk’s office and explained to Ms. Gily that Ladnier had
dtered the amount of the bond on the warrant. Ms. Gily informed LeBlanc that Taggert, after spending the
night in jail, had been released earlier that morning on a recognizance bond by Judge Lawrence. LeBlanc
caled Ladnier and requested that he come over to the clerk's office.

6. At some point that morning, Ladnier called Ms. Gily and requested that she dispose of the Taggert
warrant which she had been given because he was going to replace it with another copy reflecting the
correct bond amount. Although she told Ladnier "okay," Ms. Gily did not discard the warrant because she
believed that to do so would congtitute a felony. When she asked Ladnier why he had raised the bond
amount, he responded that Taggert wasan "a-- ----- " Ladnier later admitted making this statement to Ms.
Gily and, in hindsight, Stated that it was not an appropriate remark as he had never met Samud Taggert.
Investigator LeBlanc confirmed that Ladnier never had any contact with Samud Taggert, and to his
knowledge, Ladnier did not know Taggert.

7. Judge Lawrence first learned of the problem with the warrant when Ms. Gily came into his office as he
was meseting with the county prosecutor, Bob Payne. At the time of this incident, Judge Lawrence was
recovering from open heart surgery and later stated that he discussed the bond amount with Ladnier, but he
could not recall the bond amount that Ladnier recommended. Having worked with Ladnier in the pat,
Judge Lawrence indicated that he normaly would have written down the bond amount that Ladnier
suggested. Although the judge stated that it was his decision to determine the bond amount on arrest
warrants, he nevertheess tedtified that he did not believe Ladnier did anything wrong. Judge Lawrence
remembered speaking to Ladnier in atelephone conversation and in person on the morning of February 4,



1993, but he could not recal whether he and Ladnier had spoken more than one time on that morning. In
his later testimony, Judge Lawrence commented that had Ladnier asked him to raise the bond to $5,000, he
would have gpproved the change.

8. Ladnier later testified that he spoke to Judge Lawrence twice on the morning after the warrant had been
issued. In hisfirgt conversation, the judge informed him that Taggert would be released on a recognizance
bond. Ladnier had no objections and informed the judge had he would be over at his office later that
morning to talk to him about another maiter.

9. Thisincident occurred during Ocean Springs Mayor Pete Halat's term of office. D.D. Cvitanovich was
the chief of police under Mayor Halat. Cvitanovich explained that Ladnier reported the incident to him on
the morning of February 4, 1993 (the day after the warrant was issued by Judge Lawrence) and that he
spoke with County Prosecutor Bob Payne about Ladnier's actions. Cvitanovich stated that he was
indructed by Payne to investigate the matter, report to him, and to keep the matter confidential. Although
Payne denied making such a statement, Cvitanovich stated that Payne indicated to him that the district
attorney didiked Ladnier and that Payne wanted to prevent the incident from "snowbaling.” Cvitanovich
stated that he complied with Payne's request and, on February 16, 1993, forwarded a letter in which he
Stated:

| redlize Chief Ladnier made a serious mistake by changing the amount of bond without permission
and | am enclosing a copy of his explanation to for your review. His reasons for the change were
ample, but he should have followed proper procedure. However, the bond did not cause [Taggert]
any extratimeinjail, nor did it reflect any monetary loss to him. Citing these reasons, plus the fact that
Chief Ladnier's action was motivated by the need to do a proper investigation, | agree with your
suggestion that this matter be handled internally, and | stand ready to discuss with you whatever
recommendation you may have before | finalize what disciplinary action isto be taken.

Payne initidly denied recaiving Cvitanovich's letter and testified that he did not hear from Cvitanovich
regarding the incident. Therefore, Payne stated that he turned over the information regarding Ladnier's
actionsto the digtrict attorney for prosecution. Later in his testimony, Payne admitted to having received a
letter from Cvitanovich with some of the same statements as mentioned above, but Payne said he could not
be sure that the letter in evidence was identical to the one he recaived.

110. On March 10, 1993, after a mesting that included Cvitanovich, Mayor Haat, and Windy Sweatman,
the director of public safety, Ladnier was transferred from his position as chief of investigations to a desk
job as an assgtant to Director Sweatman. While Ladnier logt his rank in the transfer, he did not receive a
decrease in pay. According to Cvitanovich, the transfer was part of an overal reorganization in the
Department of Public Safety, which included the police and fire departments of the City of Biloxi. However,
no notations regarding disciplinary actions againgt Ladnier were included in Ladnier's personne file. Hisfile
did show that he had been transferred.

111. On July 5, 1993, A. J. Holloway replaced Halat as mayor. Chief of Police D.D. Cvitanovich resgned
from office, and the new mayor gppointed Frank Duggan to serve asthe interim chief. Theresfter, Mayor
Holloway ingructed Duggan to internaly investigate the matter involving Ladnier, primarily because Ladnier
had been indicted on July 30, 1993, for dtering a court document in the Taggert matter. After his
investigation, Duggan concluded that Ladnier had violated departmenta rules and regulations and placed
Ladnier on adminidrative leave with pay until the crimina charges filed againgt him were concluded. Prior to



this action, Ladnier had suffered a heart attack and was dready on medica leave.

112. As stated, a Harrison County Grand Jury indicted Ladnier on July 30, 1993, on the charge of
ateration of acourt document in violation of section 97-11-1 of the Missssppi Code, as amended. At the
time that the crimind action was initiated, Ladnier was recuperating from heart surgery and his attorney,
Dde Robinson, recommended that Ladnier enter adiverson program which would have prevented him
from having to go to trid on the charges. Under the terms of the proposed diversion program agreement,

L adnier's participation would not have been deemed an admission of guilt.(2

123. In October 1993, Mayor Holloway appointed Tommy Moffeit as the City's chief of police. Moffett
reviewed Ladnier's case and discovered that Ladnier's file failed to show that any disciplinary action had
been taken againgt Ladnier by Cvitanovich in regard to the Taggert warrant incident. Thereafter, Moffett
recommended Ladnier's termination based upon incons stencies in the reasons given by Ladnier for making
the bond change. He natified Ladnier of his conclusions, and Ladnier subsequently requested a board of
inquiry hearing.2

114. Robert McGilvary, patrol commander for the City of Biloxi, was gppointed by Moffett to chair the
board of inquiry. Others were appointed to the board of inquiry by Moffett, and a Corpora Hobson was
selected by Ladnier to serve on the board. On May 6, 1994, the board of inquiry held a hearing on the
Ladnier matter and unanimoudly decided that Ladnier had violated departmenta rules and regulations
regarding the arrest warrant.

1115. After the board of inquiry’s decision, Moffett recommended to Mayor Holloway that Ladnier be
terminated. The mayor agreed and formdly terminated Ladnier on May 24, 1994. Holloway later testified
that his reasons for firing Ladnier were not politicaly motivated and that he did so based upon hisreview of
(1) Ladnier's personnel file; (2) the Taggert arrest record; (3) the internd investigation report; and (4) the
report of the board of inquiry. Holloway pointed out that Ladnier admitted to dtering the court document
and that Judge Lawrence testified before the board of inquiry that he had not given Ladnier permission to
do so. Based on these facts, Holloway decided that Ladnier should be terminated.

1116. On day of histermination, Ladnier requested an investigation and hearing before Biloxi's Civil Service
Commisson. At aregular Commisson meeting on June 9, 1994, amotion was made to grant Ladnier a
hearing regarding his termination. With Sx commissioners present and one absent, the motion failed by a
three-to-three vote. However, at alater Commission meeting on June 30, 1994, the Commission agreed to
dlow Ladnier afull hearing. Notwithstanding the Commission's ultimate decision to give him a hearing,
Ladnier sought a decison from the Biloxi City Council to have saverd of the Civil Service Commissoners
removed for cause from hearing his case. Ladnier aso filed amoation for injunctive relief with the Harrison
County Circuit Court and requested that the court prohibit the Civil Service Commission from hearing his
case until the Biloxi City Council had the opportunity to rule on Ladnier's request to remove certain
commissioners from his case. On December 12,1994, the circuit court ruled that injunctive relief was
ingppropriate until Ladnier first requested that the commissionersin question recuse themsdves voluntarily.

117. On December 9, 1994, Ladnier filed amotion with the Civil Service Commisson requesting the
recusa of Commissioners Ethd Clay, Emry McNeil, and Merry Hancock, on the grounds that (1) they
attempted to deny Ladnier his condtitutiond right to a hearing regarding his termination from the police force
and (2) that such acts created an gppearance of bias and impropriety. Without notifying Ladnier of the
meeting, the Commission convened to consder Ladnier's motion. Commissioner Clay recused hersdf from



participation in the proceedings, but McNeil and Hancock refused to do so. Subsequently, McNell

presided as Chairman of the Commission during Ladnier's hearing which was held on December 20 and 21,
1994, and six of the seven members of the Civil Service Commisson participated in the hearing. Ladnier,
gpparently, did not seek an injunction in the Harrison County Circuit Court.

118. After afull hearing on the matter, the Commisson entered its order on January 5, 1995, and ratified
Mayor Holloway's decison to terminate Ladnier. Among other things, they ruled: (1) that the city
adminigration serving under former Mayor Halat had not disciplined Ladnier for the incident involving the
dtered warrant; (2) that the City discharged Ladnier for good cause; (3) that the City's decision to
terminate Ladnier was not politicaly motivated; and (4) that the City's decison to terminate Ladnier's
employment was judtified. On February 1, 1995, Ladnier filed a motion with the Commission requesting a
reconsderation of its ruling. Attached to the motion was an affidavit executed by former Mayor Pete Halat.
In his affidavit, Halat stated that after a meeting between himsdlf, Sweatman, and Cvitanovich, it was
decided with his gpprova and direction that Ladnier would be disciplined by transferring him from his
position as chief crimind investigator for the police department into a position as an assstant to the Director
of Public Safety. Once again, without notifying Ladnier of the planned meeting, the Commission assembled
and voted to deny Ladnier's motion for reconsideration on February 9, 1995. At this meeting which
occurred on February 8, 1995, Commission also decided to strike Ladnier's motion for reconsideration
from its record.

1119. Ladnier filed an appedl to the Harrison County Circuit Court on February 3, 1995, pursuant to section
21-31-23 of the Mississippi Code, as amended. After filing the appeal but before the circuit court had
heard arguments of counsd, Ladnier filed amotion for leave to request a new hearing before the Civil
Searvice Commission based on new evidence. He had since been acquitted of the crimind charges for which
he was under indictment, (2 and Ladnier argued to the circuit court thet testimony regarding the crimina
charges againgt him was ingppropriately interjected into the proceedings before the Civil Service
Commisson. He contended that he was entitled to have the Commission reconsider itsruling in light of his
acquittal. The Harrison County Circuit Court denied Ladnier's maotion, ruling thet the crimina proceedings
were irrdevant to the hearing before the Commission.

120. Before the circuit court considered Ladnier's gppedl on its merits, he dso filed amotion asking the
court to compe the Commission to include in the record his post-hearing motion asking the Commission to
reconsder itsfind ruling including the affidavit of Mayor Halat. The circuit court agreed with Ladnier on this
motion and issued an order compdlling the Commission to supplement the record to include Ladnier's
motion for reconsideration with its attachments.4! The grounds for Ladnier's motion for reconsideration
were essentidly that the City failed to refute the testimony of Cvitanovich that Ladnier wasin fact disciplined
during the previous administration under former Mayor Pete Halat. In support of his assertion, Ladnier
attached to his motion the affidavit of Mayor Haat substantiating his claim that he had been previoudy
disciplined for his conduct involving the Taggert warrant.

121. Inits decison in the case sub judice, the circuit court affirmed Ladnier's termination and ruled that
aufficient evidence existed upon which the Commission could base its decison. The court aso ruled that
Ladnier's clam of double jeopardy/double punishment was a "legitimate issue of fact for the commisson to
congder in its hearing and such fact issue was so decided and this court cannot find that such finding had no
substantia evidence to support the finding." From the circuit court's judgment, Ladnier filed his apped to
this Court.



122. The City of Biloxi filed across-gpped and contested the decison of the circuit court requiring the
Commission to include in the record on apped Ladnier's motion for reconsideration with its attachment of
the Halat affidavit.

II. THE ISSUES
1123. On gpped, Ladnier raises the following issues which are taken verbatim from his brief:

1. THE CIRCUIT COURT ERRED IN AFFIRMING THE TERMINATION OF
APPELLANT'SEMPLOYMENT ASSAID DECISION BY BOTH THE CITY AND THE
BILOXI CIVIL SERVICE COMMISSION WAS: (a) ARBITRARY AND CAPRICIOUS; (b)
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE; (c) POLITICALLY MOTIVATED; AND
(d) NOT MADE IN GOOD FAITH FOR CAUSE.

2.WASTHE DOUBLE PUNISHMENT OF APPELLANT A VIOLATION OF DUE PROCESS
AND THUSBARRED BY THE 5TH AMENDMENT OF THE UNITED STATES
CONSTITUTION AND ARTICLE I1l, SECTION 22 OF THE MISSISSIPPI CONSTITUTION?

CROSS-APPEAL
On cross-gpped, the City of Biloxi raises the following issue:

1. WHETHER THE CIRCUIT COURT ERRED IN ADMITTING THE AFFIDAVIT OF PETE
HALAT INTO THE RECORD ON APPEAL?

1. ANALYSIS
STANDARD OF APPELLATE REVIEW

124. Sections 21-31-1 through 21-31-75 of the Mississippi Code provide the legidature's statutory
procedure governing employees of Mississippi municipaities(® Section 21-31-23 specifically setsforth the
procedures for removal, suspension, demotion and discharge of a municipdity employee. The atute
provides that the decison of the municipdity’s civil service commisson is concusve and binding unless
there is a subsequent gpped to the circuit court. See Miss. Code Ann. 21-21-23 (Rev. 1990). Moreover,
the statute specificaly provides that the circuit court is restricted to a " determination of whether the
judgment or order of removd, [or] discharge, . . . made by the commission, was or was not made in good
faith for cause, and no appeal to such court shall be taken except upon such ground or grounds.” Id. On
this subject, the Mississppi Supreme Court commented:

[W]e must ever bear in mind that it is not what the court, had it been a member of the governing
authority, might have done in a particular instance, or indeed whether or not the court thinks amistake
may have been made, but instead the criterion is whether or not from an examination of the record
there exists credible evidence substantiating the action taken by the city. It is upon this basis that
the court determines whether or not the decision wasin "good faith for cause." Courts are not
empowered to supervise the inteligence, wisdom or fairness of the governing authorities, and no
resources are avallable to a court to exercise such afunction even if granted, in this extremdly difficult
task of determining the fitness of a particular



person for aparticular job. The task must be |ft to the governing authorities of the city. It isonly
when the record makesit clear that there is no "substantial evidence" supporting the governing
authorities determination that a court can act, and in such case it must.

City of Jackson v. Froshour, 530 So. 2d 1348, 1355 (Miss. 1988) (emphasis added). This Court's
review islikewise limited. However, the supreme court has recognized that "[i]ntertwined with this question
iswhether or not there was substantia evidence before the Civil Service Commission to support is order
and whether it isarbitrary, unreasonable, confiscatory, and capricious.” 1d. (citations omitted). Accordingly,
we examine this case to ascertain whether there was substantial evidence to support the Commission's
decison that Ladnier was discharged with good cause and whether or not the Commisson's decision was
arbitrary, unreasonable, confiscatory and capricious.

1125. Ladnier maintains that his hearing before the Civil Service Commission was a quas-crimind
proceeding in nature. In support of this position, he relies on In Re Ruffalo, 390 U.S. 544 (1968) and
Mississippi Sate Bar v. Levi, 436 So. 2d 781 (Miss. 1983). In Levi, the Missssppi Supreme Court,
quoting the United States Supreme Court in In re Ruffal o, ruled that "bar disciplinary proceedings are
inescapably 'adversary proceedings of aquas-crimind nature™ Levi, 436 So. 2d at 782. In those cases,
because the proceedings were quas-crimina in nature, the higher clear and convincing standard of proof
was gpplied. Without stating the basis for his opinion that the proceedings in this case were quasi-crimind,
the appdlant andogizes that since the civil service hearing in his case was quas-crimina, a higher sandard
of proof ought to be employed here, and the circuit court should have been required to find that clear and
convincing evidence was in existence to support the Commission ruling before affirming it. We disagree. In
re Ruffalo and Levi are not persuasive authority for the theory that a hearing before acivil service
commission isaquas-crimina proceeding, and we have found no other authority supporting such a
position. We rule that Ladnier's civil service proceeding was an adminigrative hearing which we will review
pursuant to the substantial evidence sandards previoudy st forth in City of Jackson v. Froshour, 530 So.
2d at 1355.

DISCUSSION OF THE ISSUES

1126. Ladnier divides his argument on appedl into severd sections, and asserts (1) that the City's decision to
terminate Ladnier was arbitrary and capricious, (2) that the Commission's ruling was without substantia
evidence; (3) that the Commission was permested with such bias and political motivation that Ladnier was
deprived of afar hearing; (4) and that the Commission's decision was not made in good faith and for good
cause. In addition, Ladnier dams (5) that his termination was improperly induced by politica motivations
and that his gpped to the Civil Service Commission was influenced by ingppropriate politica bias and
prejudices of the Commisson members. At severd points during the Commission hearing, the appellant
attempted to present evidence and testimony which were denied by the Commisson. Consequently,
through the use of proffers on the record but outside the presence of the Commission, Ladnier argued what
the evidence would have established had he been permitted to admit it before the Commission.
Accordingly, Ladnier dso complains (6) that he was denied afar hearing on the grounds that he was not
alowed to offer relevant evidence for the Commission to consider.

127. In congdering this appedl, we will address the issues on gpped asfollows:

1. WASTHERE SUBSTANTIAL EVIDENCE TO SUPPORT THE COMMISSION'S
FINDINGS?



2. WASTHE DECISION OF THE COMMISSION ARBITRARY AND CAPRICIOUSOR
IMPROPERLY INFLUENCED BY POLITICAL BIASESAND PREJUDICE DENYING
LADNIER A FAIR HEARING?

3. WASLADNIER DENIED DUE PROCESS AND PUNISHED TWICE FOR THE SAME
OFFENSE, THEREBY VIOLATING THE DOUBLE JEOPARDY CLAUSE OF THE FIFTH
AMENDMENT OF THE UNITED STATES CONSTITUTION?

Wewill also consider the City's cross-gppea and whether the circuit court erred in consdering Pete Halat's
affidavit.

1. WASTHERE SUBSTANTIAL EVIDENCE TO SUPPORT THE COMMISSION'S
FINDINGS?

1128. Ladnier contends that the Commission's finding that his termination was for good cause is not
supported by substantid evidence. In doing so, Ladnier argues that the Commission ingppropriatey
disregarded the testimony of former Police Chief D.D. Cvitanovich that Ladnier's transfer condtituted
disciplinary action against the gppellant. On the issue of whether there was substantia evidence to support
the Commisson's decisons, the circuit court ruled:

This court has thoroughly reviewed the record in this matter as well as having considered the proffers
made during the course of the civil service hearings and confining itself to the narrow scope of
permissible review and determination, cannot say that the action of the city which was affirmed by the
civil service commission was a product of political mativations or religious reasons and was not a
decison which was made in good faith. . . .The decision of this court remains, not what the court
would have imposed as a sanction but whether the action of the city and its civil service commisson
was arbitrary and/or capricious or was supported by substantia evidence and was made in good faith
for cause. This court so finds and the decision of the civil service commission in upholding the action
of the mayor shdl be affirmed.

1129. "Subgtantid evidence' in the context of reviewing adecison of an adminigtrative agency has been
defined as such evidence "as a reasonable mind might accept as adequate to support a conclusion.
Subgtantial evidence means evidence which is subgtantid, that is, affording a subgtantia basis of fact from
which the fact in issue can be reasonably inferred.” Sate Oil & Gas Bd. v. Mississippi Mineral &
Royalty Owners Assoc., 258 So.2d 767, 779 (Miss. 1971)(citation omitted).

1130. At the civil service hearing, Nathan LeBlanc tedtified first. Ladnier was hisimmediate supervisor, and
he followed the orders given to him by Ladnier. He testified as to the events surrounding Ladnier's dteration
of the warrant. LeBlanc denied any involvement in the ateration of the document and stated that Ladnier
should have gotten Judge Lawrence's approva before changing the document. Further, LeBlanc stated that
D.D. Cvitanovich informed him that the matter involving Ladnier would be handled interndly between
himself and Bob Payne, the county prosecutor.

131. Frances Gily, the deputy clerk, testified before the Commission that Ladnier asked her to discard her
copy of the Taggert warrant because the bond amount had been raised. She refused because, in her
opinion, she would have violated the law in doing so. Ladnier told her that he raised the amount of the bond



because Taggert was an "a- -----." Ms. Gily was thefirst to inform Judge Lawrence that Ladnier had
raised the bond amount on the Taggert warrant.

132. Tommy Moffett, the new and permanent Chief of Police in Mayor A.J. Holloway's adminigtration,
testified that he recommended to Mayor Holloway that Ladnier be discharged because he wrongfully
changed the bond amount on a court document. Moffett stated that he based his decision to discharge
Ladnier on the inconggtenciesin his explanations for changing the amount of the bond. In making his
decison, Moffett also testified that he reviewed Ladnier's personnd file, the findings of the board of inquiry,
Ladnier's written statement, and the results of the internd investigation. In Moffett's opinion, Ladnier was
being untruthful concerning his reasons for changing the bond. According to Moffett, there were indications
from Ladnier that he changed the bond because Taggert was a"jerk,” and because he was waiting on a
crimind history check, rather than because it was atypographica error as he clamed. Moffett further
tedtified that abond should not have been punishment to an accused and that Taggert's prior crimina history
should not have influenced the bond amount. He stated that the purpose of abond is to secure an accused's
gppearance in future crimina proceedings. Essentialy, Moffett believed that Ladnier's actions, which he
consdered to be aviolation of the law, warranted his dismissal. As stated, Moffett did not believe the
explanations Ladnier gave for dtering the court document and felt that there were other undisclosed and
improper reasons which caused Ladnier to change the bond.

1133. Next to testify before the Commission was Mayor A. J. Holloway. He testified that after he began his
term as Mayor of Biloxi, he directed Frank Duggan, whom he had gppointed as Interim Chief of Police, to
investigate the Ladnier matter. Holloway's testimony clearly indicated that Ladnier's indictment was the
pivota event that spurred his decison to investigate Ladnier. Holloway stated that after discussing the
matter with Duggan, he found that there was nothing in the police records to show that an internd
investigation had taken place. Holloway and Duggan decided that pending the outcome of the crimind
proceedings, Ladnier should be placed on adminigrative leave with full pay. Holloway made hisfind
decision to terminate the gppellant based on the arrest records, the interna investigation report, and the
board of inquiry report. Holloway concluded that after aboard of inquiry decided that Ladnier had violated
police rules and regulations, there were sufficient grounds to dismiss Ladnier. Holloway affirmatively sated
that politics played no rolein his decision to discharge the appdllant.

134. Rodney McGilvary was aso cdled by the City to testify. McGilvary, who chaired the board of inquiry,
explained to the Commission that he and the other members of the board of inquiry heard testimony from
various witnesses involved with the Taggert warrant. Ladnier was given the first opportunity to articulate his
verson of the events surrounding the incident to the board. Unanimoudy, the board of inquiry agreed that
Ladnier violated departmenta rules and regulations.

1135. The gppelant offered the testimony of former Chief of Police, D. D. Cvitanovich. He explained the
events surrounding the Taggert warrant and stated that Ladnier immediately informed him of what had
happened and admitted to changing the bond amount. Cvitanovich indicated that when he was told of the
incident, he did not regard it as very serious because Taggert had been released on a recognizance bond
and the dteration of the bond did not harm Taggert. In other words, Ladnier's actions did not keep Taggert
injall. After discussng the matter with the county prosecutor, Bob Payne, Cvitanovich conducted his own
investigation as ingructed by Payne. Cvitanovich dso kept the matter confidentia as Payne directed him to
do.



1136. According to Cvitanovich, Payneinformed him that he did not think the matter was serious and thet it
should be handled interndly by the police department. Following his investigation, Cvitanovich submitted a
written report to Payne. As stated, Cvitanovich informed Paynein aletter dated February 16, 1993, that he
agreed with Payne that the matter involving Ladnier and his actions ought to be handled interndly.
Cvitanovich noted in the letter that Ladnier's motivations included the need to do a proper investigation.
Cvitanovich agreed that Ladnier made a serious mistake but offered the opinion that Ladnier's reasons for
meaking the change "were ample.”

1137. Cvitanovich later learned that Bob Payne had met with Mayor Halat regarding the matter. Theregfter,
Cvitanovich, and the Director of Public Safety, Windy Sweatman, met with Mayor Halat regarding Ladnier
and his actions. Cvitanovich testified that in the meeting they discussed what disciplinary action should be
taken since it was clear that the county prosecutor expected that some type of punishment of Ladnier was
appropriate. Because Mayor Haat and Sweatman had aready decided that a reorganization of the police
department was required, they concluded that Ladnier should relinquish his position as head of crimina
investigations and be transferred into a position as an adminidrative assstant to the director of public
safety (8} Cvitanovich testified that Ladnier was purposefully removed as chief of investigations and placed
in adesk job as his punishment for violating police policy. Tommy Moffett was selected to replace Ladnier
as head of crimind investigations. Not having heard any more from Bob Payne, Cvitanovich concluded that
such time had elapsed that they were required to discipline Ladnier. Moreover, Cvitanovich noted that it
was not uncommon for a city government agency to transfer someone as a means of discipline, rather than
go through the formd channds of a disciplinary action. He testified that he had done so in the padt, and, in
his opinion, Ladnier, Sweastman and Mayor Halat fully understood that Ladnier's transfer congtituted his
punishment for adtering the bond without permission to do so.

1138. According to Cvitanovich, Moffett was not informed of the reasons for Ladnier's transfer, because
Cvitanovich believed that he was sworn to secrecy pursuant to Bob Payne'singructions. He aso testified
those attending the meeting with Mayor Haat understood that Ladnier's remova from a supervisory to an
adminigirative postion was taken so that such an incident would not occur again.

1139. On cross-examination, the City requested that Cvitanovich read into the record a memorandum
circulated by Windy Sweetman to the members of the police department regarding the department
reorgani zation. Essentialy, the document states that the purpose of the reorganization was for the
improvement of the efficiency and effectiveness of the police department and department of public safety.
Cvitanovich stated that to his knowledge Ladnier's pay did not decrease as aresult of the tranfer.

140. In response to questions posed to him a the Commission hearing by members of the Civil Service
Commission, Cvitanovich revedled that the county prosecutor instructed him to keep the matter quiet
because there were hard fedings between the didtrict attorney and Ladnier. He testified that in an unrelated
case, Cvitanovich and Ladnier sought to have a case prosecuted, but the digtrict attorney, Cono Carranna,
disagreed. As areault, the three men became involved in a heated discussion. According to Cvitanovich,
county prosecutor Payne asked him not to say anything to anyone about the bond alteration because Payne
believed that Corrana might use the Situation to get back at Ladnier.

141. Ladnier dso caled Judge Lawrence to testify. In sum, Judge Lawrence conceded that he had not
given Ladnier permission to raise the bond but that he would generdly fix bond amounts recommended by
Ladnier in such cases as this. In addition, he stated that had Ladnier asked for the increase in bond, he



would have gpproved it. The judge adso commented that he did not believe that Ladnier did anything wrong
because he was aware that Stuations such as this had occurred in the past, athough not in his court. The
judge further testified that he could not recall whether Ladnier asked him for a $5,000 or a $1,000 bond at
the time the Taggert arrest warrant was issued.

142. Dae Robinson, the atorney who represented Ladnier in regard to the crimina charges brought againgt
him, was ds0 asked to testify. After issues of atorney/client privileges were resolved, Robinson testified as
to his representation of Ladnier. Robinson explained that he recommended that the gppellant enter into a
diversion program which was designed by the legidature to alow accused persons the opportunity to
resolve the charges againgt them and to avoid crimina convictions2 Robinson further testified that he
learned through a private investigator assisting him on the case that Ladnier had received adminigtrative
punishment for his actions during the Haat administration. He learned that as his pendlty Ladnier
relinquished his pogtion as chief investigaetor and was reassigned to a position with minima respongibilities.

143. Judge Mary Foretich testified to the Commission that she sought to obtain a recognizance bond for

Taggert. After calling Judge Lawrence on the evening in question, she confirmed that he explained to her

that it was amatter that he would handle the next morning. Judge Foretich aso agreed that the amount of
bond did not affect Taggert since he was released on his own recognizance.

144. Kevin Ladnier was next in line to testify before the Commission. He explained to the Commission the
sequence of events regarding his atering of the document and confirmed that he at no point attempted to
hide the fact that he changed a court document. Ladnier's explanation was that he knew that he could not
cal Judge Lawrence at home because the judge was recuperating from heart surgery and was, at that time,
refusing to handle court business at home. The appe lant acknowledged that he told Frances Gily that he
raised the bond because Taggert was an "a- ----- " However, he explained that he did not know Taggert
and that, in hindsght, he was not smart in making such a satement. Ladnier stated that in his seventeen
years as a police officer he had only been reprimanded on one occasion, which involved a dispute which he
had with another officer.

145. The City of Biloxi caled Tommy Moffett as arebuttal witness. Moffett testified that he was assgned
as chief of investigations and over the crime unit after Ladnier's transfer to the department of public safety.
He stated that after asking Sweatman why he was moving Ladnier to his office, Sweatman indicated that
there was no specific reason other than the reorganization. Moffett also testified that he asked Ladnier face-
to-face about the reasons for histransfer. Ladnier told him that it was because of the reorganization. Moffett
aso testified about the procedures used to discipline police officers. He sated that the disciplinary
proceduresin effect a the time of the hearing were the same as those in effect when Ladnier was
transferred. He aso stated that in his twenty-one years of service he had not known of a case where
someone had been trandferred as a means of punishment.

146. Bob Payne, the county prosecutor, concluded the testimony offered at the civil service hearing. Payne
recalled that, after learning that Ladnier had atered a court document, Ladnier came to his office and
admitted his mistake. Payne caled Cvitanovich and requested that he investigate the matter to determine
whether it should be handled adminigtratively or criminaly. According to Payne, he indicated to Cvitanovich
that he did not have enough information to decide whether a"crimina offense’ had occurred or whether a
"firing offense” had occurred. Payne asked Cvitanovich to get back with him on the Situation, but Payne
tetified that he never heard from Cvitanovich. Therefore, he turned the matter over to the district attorney's



office. Payne has no recollection regarding the exact date that he handed over the case to the district
atorney's office. He stated that digtrict attorney's investigator completed an investigation, and Payne learned
that the investigator's recommendation was that Ladnier's actions be handled interndly.

147. Payneinitiadly denied ever receiving Cvitanovich's letter but later recanted his testimony and stated that
he did receive"d" letter from Cvitanovich. However, he could not be sure that the one in evidence was the
same |etter he received. On cross-examination, Payne admitted that the letter in question could have been
the one he recelved from Cvitanovich. He further testified that he remembered reading a letter in which
Cvitanovich commented that he agreed with Payne that Ladnier and his actions ought to be handled
internaly, although Payne stated he did not agree. Payne admitted that he never contacted Cvitanovich after
recaiving aletter to inform Cvitanovich that he did not think the matter should be handled internaly.

148. Payne testified that he and Cvitanovich never discussed what disciplinary action would be taken
againg Ladnier. He did admit talking to Ladnier about his actions and informed him that if he would get out
of law enforcement, he could likdly plead guilty to contempt of court for his actions. At that time, Payne
dated that he was looking at the Situation as an obstruction of justice charge.

1149. Payne tedtified that Ladnier asked him to meet with Mayor Halat. He acknowledged that he met with
Halat, and they looked a the Mississippi crimina statute applicable to atering a court document. They
concluded that Ladnier waslooking at a possible felony charge. Payne tetified that after turning over the
case to the didtrict attorney's office, he was not informed of the how the factsin the case developed.

1150. On cross-examination, Payne stated that after never hearing back from Ladnier regarding the
negotiation which he thought he was having with the gppdlant, he turned the métter over to the didtrict
attorney. In response to questions by the Commission, Payne testified that he instructed Cvitanovich to
conduct hisinvestigation discreetly. He dso instructed Judge Lawrence and Frances Gily not to talk about
the incident to anyone and that an investigator would contact them directly about Ladnier and his actions.

RESOLUTION OF THE ISSUES

151. As stated, our question here is whether there was substantial evidence to support the Commission's
rulings. The Commission firg ruled that the gppellant "had not been disciplined in any manner whatsoever
by the previous adminigration for the conduct which formed the basis of this gpped.”

1652. Mayor Holloway and Chief of Police Tommy Moffett testified that after Duggan investigated the
matter, nothing was found in Ladnier's record indicating that he had been disciplined for his actions. After
finding nothing in the record informing him that Ladnier had been disciplined for any misconduct, Duggan
recommended to Holloway that Ladnier be placed on adminigtrative leave until the crimind charges againgt
Ladnier were resolved. Thereafter, Moffett was appointed chief of police. Moffett reviewed the
investigation by Duggan, Ladnier's explanation for his actions, and the other records on the mater and
decided that Ladnier's punishment should be his dismissal. Moffett aso testified that he asked Ladnier face-
to-face whether there was something more to Ladnier's transfer than the reorganization. Moffett stated that
Ladnier indicated that his move was only because of the reorganization. Furthermore, Moffett indicated that
to his knowledge transferring an officer from one department to another was not aform of discipline,

153. Conversdly, Ladnier argues that Cvitanovich's testimony that discipline did take place was
uncontradicted. Ladnier aso contends that the Commission's complete disregard for Cvitanovich's



testimony on thisissue denied him afair hearing. Whileiit is true that no one other than Cvitanovich and
Ladnier testified about the understanding that Ladnier's punishment was to be his transfer to the department
of public safety, we rule that the Commission was within its discretion as fact finder to determine whether
such testimony was unreliable. Ladnier's tesimony that he received punishment for his actions by virtue of
his transfer arguably could be considered to be self-serving and thereby suspect. Moreover, Moffett
testified that he spoke to Director Sweatman and Ladnier and both indicated that there existed no other
reason for Ladnier's transfer other than for the reorganization. Moffett stated that he did not know of any
case where atransfer was used as ameans of punishment.8) It is also noteworthy thet Ladnier's claim that
disciplinary action took place was not supported by the official documents offered into evidence regarding
his transfer. The documents state that the reorganization took placein order to promote the efficiency of the
police and public safety departments.

154. The City maintains that no evidence was presented that any of the police department's written
disciplinary procedures were invoked as to Ladnier, further supporting its conclusion that Ladnier had not
been disciplined. The City aso contends that Cvitanovich's testimony was not credible because he had
followed normal police disciplinary procedures when reprimanding Ladnier for an unrelated previous
incident. £ Findlly, the City contends tht the only types of disciplinary action alowable to Ladnier in

accord with its Civil Service Regulations were demotion, suspension or termination. \We note, however, that
the Civil Service Regulations aso define "discipling’ to include written reprimands and written warnings as a
means of disciplining an employee.

165. We agree with the gppellant that a civil service employee cannot lawfully be disciplined twice for the
same conduct. Although we have found no Missssippi law, rule, or regulation specificaly addressng this
point, other jurisdictions have held that a state agency may not punish an employee twice for the same
actions. See James v. Sewerage and Water Bd. of New Orleans, 505 So. 2d 119, 122 (La. Ct. App.,
1987) (holding that a public employee cannot be disciplined twice for "asingle derdiction”); State Dep't. of
Transp. v. Sate Career Serv. Comm'n, 366 So. 2d 473 (Fla. Dist. Ct. App. 1979) (ruling that
disciplinary action administered to a public employee may not be increased at alater date nor may an
agency discipline an employee twice for the same offense); Rochon v. Rodriguez, Superintendent of
Palice, City of Chicago, 689 N. E. 2d 288, 292 (lIl. App. Ct., 1997) (holding that "a probationary
employee cannot be dismissed for a reason that has been the basis of a previous disciplinary sanction.”).
Missssppi law states that a civil service employee may only be terminated for good cause. See Miss. Code
Ann. 8 21-31-71 (Rev. 1990). If acivil servant was disciplined once for certain misconduct, it follows that
good cause would not then exist to sustain the employee's later discharge.

166. Here, the Commission specificaly found that Ladnier had not been disciplined by the previous
adminigration. The duty is upon the Commission "astrier of the facts, to determine whét the redl facts were
in connection with the discharge. They saw and heard the witnesses, and observed their demeanor.” Hill v.
City of Hattiesburg, 223 Miss. 163, 166, 77 So. 2d 827, 828 (1955). Additionally, "[s]ince the
commission upheld the discharge, the evidence supporting that action must be taken most favorably to that
order." City of Jackson Police Dept. v. Ruddick, 243 So. 2d 566, 567 (Miss. 1971). Based on the
evidence and testimony given before the Commission, we cannot conclude that there was no substantia
evidence to support the Commission's findings.

157. Next, the Commission found that Ladnier had in fact been discharged for good cause. Once having
made a determination that Ladnier had not been disciplined by the Halat adminigtration, it dso follows that



good cause existed for Ladnier's termination, that is, his admitted unauthorized ateration of a court
document. Accordingly, the Commission had substantid evidence before it to arrive a such a concluson.

158. As gtated, the Civil Service Commission decided that the City's decison to terminate Ladnier was not
politically motivated. The focus of Ladnier's arguments on gpped regarding ingppropriete politica
moativations is on the Commission and not the City's dleged politicad motivations for Ladnier's termination.
Having reviewed the record on apped, we find that there was sufficient evidence to support the
Commission finding that Ladnier's discharge was not based on the City's politica motivations.

2. WASTHE DECISION OF THE COMMISSION ARBITRARY AND CAPRICIOUSOR
IMPROPERLY INFLUENCED BY POLITICAL BIASESAND PREJUDICE DENYING
LADNIER A FAIR HEARING?

1159. On gpped, we are charged with determining whether or not the Commission acted in good faith. "The
burden to show that the commission . . . acted in bad faith or without cause.. . . [ig] upon the appdllant
employee.” Segall v. City of Meridian, 230 Miss. 176, 180, 92 So. 2d 331, 332 (1957) (citation
omitted). Additionally, where an appellate court finds that there is substantial evidence supporting an
agency's decision, such a decision was not made arbitrarily or cgpricioudy. Chandler v. City of Jackson
Civil Service Comm'n, 687 So. 2d 142, 143 (Miss. 1997).

1160. Ladnier argues that the Civil Service Commission was S0 biased againgt him that he was deprived of a
fair hearing. In support of his postion, Ladnier cites the Commisson's complete disregard for the testimony
of Cvitanovich and the Commission's refusd to admit into evidence Biloxi Police Department policies
regarding the use of "white-out" correction fluid, and aSmilar incident involving "John Doe."19)

161. The Civil Service Commission, as aduly authorized adminigirative body, was charged with the duty of
being afact finder in this case. See C.H. Hill v. City of Hattiesburg, 223 Miss. 163, 166, 77 So. 2d 827,
828 (1955). The Commission was given the opportunity to hear the witnesses testify and to determine for
itself what testimony was credible or not. Thereis nothing in the record to show that the Commission
"completely disregarded" Cvitanovich's testimony. Rather, the record shows that such testimony was
consdered. After the attorneys completed their examination of Cvitanovich, severad commissioners
questioned Cvitanovich about specific facts. While the record is clear that they disagreed with Cvitanovich,
it cannot be said that his testimony was completely disregarded.

162. Ladnier argues that the Commission's refusd to permit him to dicit certain testimony and admit certain
evidence displayed the Commisson's biases againgt him. As stated, Ladnier was prohibited by the
Commisson from presenting evidence involving an individud referred to by the Commission as"John Doe."
According to Ladnier's proffer of evidence, "John Doe" was a city employee working for Mayor Holloway.
Doe was stopped by an officer who requested that he submit to a breeth test to determine if he wasillegdly
driving under the influence of acohol. Ladnier sought to establish that Doe was subsequently taken to the
police station where he refused the breath test and was charged with a"DUI refusd.” Later, Do€e's charge
of "DUI refusd™ on police records was dtered to show that he was charged with illegdly failing to wear a
sedt belt. Ladnier wanted to introduce evidence of such to show that actions smilar to those involving
Ladnier occurred within the Biloxi Police Department. The Commission refused to hear any the testimony
or any evidence regarding John Doe on the grounds that such evidence wasirrelevant to Ladnier's case.
The City notes on gpped that despite the Commission's ruling that the "John Doe evidence” was irrdevarnt,
the Commission subsequently dlowed a number of documents pertaining to the John Doe incident.



163. Having read the record and considered arguments on apped, we find that Ladnier'sright to afair
hearing was not denied by the Commisson's refusal to admit certain evidence regarding the John Doe
incident or the Commisson's refusa to admit evidence of current police department policies regarding the
use of correction fluid. As noted severd times during the hearing, rules regarding the admission of testimony
and evidence before such an administrative body are relaxed and such abody has the authority to admit or
refuse evidence as it reasonably seesfit. Riddle v. Mississippi State Bd. of Pharmacy, 592 So. 2d 37, 43
(Miss. 1991) (formalities of practice, procedure and evidence as in courtroom proceedings are rdaxed in
al adminigrative proceedings). We find no reversible error in the Commission's ruling in this regard.

764. Ladnier dso vehemently argues that the Commission'sinitid decision to deny him a hearing establishes
the Commission's predigposition in his case. As stated, Ladnier sought the remova of Commissioners
McNeil and Hancock from hearing his case. As the City points out, it is noteworthy that Commissioner
Hancock did not vote to deny Ladnier a hearing. We aso rule that McNeil's refusal to recuse himself from
Ladnier's case does not in and of itsdf indicate his inability to fairly adjudicate the proceedings before him.
Ladnier urges that McNeil's rulings and conduct as awhole during the proceedings are evidence of his bias.
We disagree. We note that much of the conflict during the hearing was unnecessarily provoked by counsdl
for Ladnier by use of constant objections and by continualy chalenging the Commisson concerning its
aleged biases and prgudice toward his client. We rule that Ladnier has failed to carry his burden and failed
to show that the Biloxi Civil Service Commission affirmed his discharge because of improper political
moativations. See Segall, 230 Miss. at 180, 92 So. 2d. at 332 ("'the burden to show that the commission . .
. acted in bad faith or without cause was upon the appellant employee”).

1165. Having decided that there was substantid evidence supporting the decisions of the Biloxi Civil Service
Commission, we a0 find that the decison of the Commission was not made arbitrarily or cagpricioudy. To
the contrary, the Commission conducted a hearing that lasted two full days a which numerous witnesses
testified and several documents were presented for their consideration. Many of the witnesses were asked
questions directly by members of the Commission, which is an indication to this Court thet the
Commissoners were not passive but were actively involved in the proceedings.

3. WASLADNIER DENIED DUE PROCESS AND PUNISHED TWICE FOR THE SAME
OFFENSE, THEREBY VIOLATING THE DOUBLE JEOPARDY CLAUSE OF THE FIFTH
AMENDMENT OF THE UNITED STATES CONSTITUTION?

166. Ladnier argues that the City of Biloxi violated the United States Condtitution's Fifth Amendment
Double Jeopardy Clause when Mayor Holloway dismissed him after he had previoudy been punished
under the command of former Chief of Police D. D. Cvitanovich. On thisissue, Ladnier contends thet, in
accord with the principles of equitable estoppe, the City should be prohibited from seeking to discipline
Ladnier again for the same misconduct. Findly, the appellant asserts that even if we determine that
principles of double jeopardy and equitable estoppel are inappropriate, the doctrine of res judicata should
be gpplied. At the circuit court level, Ladnier advocated that his dismissa violated the Double Jeopardy
Clause and that the doctrine res judicata gpplied to the factsin this case. The circuit court ruled that issues
regarding double punishment were properly consdered by the Commission and that it could not conclude
that there was no subgtantid evidence to support the Commission's finding that Ladnier was not punished
twice for the same offense,

167. The City urges that congtitutional double jeopardy issues only pertain to crimind punishment and not to



disciplinary actions involving employment citing, among other cases, Breed v. Jones, 421 U.S 519, 528
(1975). In Breed, the United States Supreme Court stated that the Double Jeopardy Clause isinapplicable
where the proceedings are not "essentidly crimind.” 1d. a 528 (citation omitted). The Court observed "the
risk to which the term jeopardy refersisthat traditionally associated with ‘actions intended to authorize
crimina punishment to vindicate public jugtice™ 1d. at 529 (quoting United State ex rel. Marcus v. Hess,
317 U.S. 537, 548-49 (1943)). As stated, we disagree with the contention that his civil service hearing was
"quad-crimind” in character. We rule that Ladnier's trandfer that he contends was hisfirg "punishment” is
clearly not the type of crimind punishment contemplated by the Double Jeopardy Clause. Further, because
we have affirmed the Biloxi Civil Service Commission ruling that Ladnier was not disciplined by the City of
Biloxi's previous adminigtration, the issue of whether the Double Jeopardy Clause was violated becomes
moot.

168. As dtated, Ladnier asserts that the doctrine of equitable estoppel prohibits his termination from his
employment with the City. In response, the City maintains that this assertion was not made on apped to the
circuit court and is not, therefore, properly postured for our review. We agree, and we will not put alower
court in error, for that which was not presented to it for adecison. Duplantis v. State, 708 So.2d 1327,
1339 (149) (Miss.1998).

169. Asto Ladnier's res judicata argument, the City points out thet the aleged disciplinary transfer of
Ladnier which dlegedly condtituted hisfirst punishment was never litigated and brought to afind judgment.
Therefore, the doctrine of res judicata is ingpplicable as the doctrine "operates to bar alegd action when
the parties have dready litigated the cause of action to afind judgment in a previous action. . . .For res
judicatato lie, a previous action must have conclusvely decided the clam which is asserted in the second
action.” Sewart v. Guaranty Bank and Trust., 596 So. 2d 870, 872 (Miss. 1992). Because there was no
previous legd action brought in this case againgt Ladnier, we rule that the doctrine of res judicata is not
applicable.

CROSS-APPEAL 1. WHETHER THE CIRCUIT COURT ERRED IN REQUIRING THE
BILOXI CIVIL SERVICE COMMISSION TO INCLUDE THE AFFIDAVIT OF PETE HALAT
INITSRECORD ON APPEAL?

9170. Because we have affirmed the Biloxi Civil Sarvice Commisson's decison in this case, thisissueis
moot, and we will not addressit.

171. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY AFFIRMING
THE TERMINATION OF KEVIN LADNIER ISAFFIRMED. ALL COSTSOF THISAPPEAL
ARE ASSESSED TO THE APPELLANT.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., COLEMAN, AND PAYNE, JJ.,
CONCUR.

DIAZ DISSENTSWITH SEPARATE WRITTEN OPINION.
IRVING, LEE, AND THOMAS, JJ., NOT PARTICIPATING.
DIAZ, J.,, DISSENTING:

1172. Respectfully, | dissent to the mgority in this case as | would conclude thet there was insufficient



evidence to sustain the Biloxi Civil Service Commisson's finding that Ladnier had not been punished by the
previous city administration. For the reasons et forth in this opinion, | would reverse and render.

1173. The first Sgnificant finding of the Biloxi Civil Service Commission wes:

6. That the Appellant, Kevin Ladnier, had not been disciplined in any manner whatsoever by the
previous city adminigration for the conduct which formed the basis of this gpped.

Thisfinding by the Civil Service Commisson was necessary to affirm the City's decison to terminate
Ladnier. While there is no Missssppi rule or regulation on the issue as the mgority indicated, it is clear that
"good cause’ would not have existed to terminate Ladnier if in fact the Commission found that he had been
previoudy disciplined for his misconduct. Thus, the Commission could justify Ladnier's termination only if it
aso determined that the previous City of Biloxi administration had not elected to discipline Ladnier for
violating police department policies.

174. The stlandard by which we are cdlled to review a decison of an administrative agency was expressed
inCity of Meridian v. Johnson, 593 So. 2d 35, 38 (Miss. 1992) wherein the court stated:

The scope of appdlate review is limited to an examination of the record to determine whether there
exigts credible evidence substantiating the Commission's action-whether the decison of the Civil

Service Commission was made "'in good faith for cause.

(citation omitted). We are not permitted to substitute our opinion for that of an agency or re-weigh facts of
case. Mississippi Sate Bd. of Public Accountancy Acting as Bd. and Trial Bd. v. Gray, 674 So. 2d
1251, 1253 (Miss. 1996). Additiondly, deference is given to an administrative agency astrier of the facts
aswel| asthe judge of witnesses credibility. Nelson v. Mississippi State Bd. of Veterinary Medicine, 662
So.2d 1058, 1062-63 (Miss. 1995).

175. | disagree with the mgority that substantial evidence existed to support the commission'sfinding in this
regard for anumber of reasons. There was testimony from three individuals that Ladnier had been punished
ashe clams. Firgt, and obvioudy, Ladnier testified as much. Cvitanovich, Ladnier's superior under the
City'sformer adminigtration, clearly stated that Ladnier's transfer wasin fact his punishment. Cvitanovich
explained that purpose of Ladnier's punishment was to effectively take him out of the police department so
that he could not be in a position where asmilar act could occur again. Ladnier'stransfer did just that. He
was moved from a pogition of a high ranking investigator to a"desk job," assisting the director of public
safety with his duties overseeing both the fire and police departments. Thus, Ladnier was no longer
performing the duties of a police officer, a position which he held for over saventeen years. There was aso
the tesimony of Dae Robinson, Landier's attorney representing him in the crimina proceedings, who
indicated that he learned from a private investigator he hired to assst him that Ladnier had been disciplined
by the city administration under Pete Halat's direction.22) Robinson testified that he was informed that the
Appelant was rdlieved of his respongbhilities as chief of police investigations and reassgned to a position
where he was given minimad responghbilities.

1176. In opposition to Ladnier's clams, the City offered the testimony of Tommy Moffett, the newly
appointed chief of police, and Mayor Holloway. Moffett and Mayor Holloway testified that Ladnier's
personnd file faled to reflect that he was disciplined. Nether of these individuds, however, were privy to
the discussions between the former chief of police, Cvitanovich, the director of public safety, Windy



Swetman, and Ladnier. Cvitanovich testified that the maiter involving Ladnier was kept confidentia as he
was indructed by the city attorney to keep the matter private. Effectively, the City faled to refute
Cvitanovich's pogitive testimony that Ladnier's transfer condtituted his punishment for his wrongful conduct.
The City did not offer any testimony, particularly from someone with knowledge of the events surrounding
Ladnier'strandfer, to contradict Cvitanovich's testimony.

177. Where evidence is conflicting, the Civil Service Commission, acting asajury, isresponsble for
determining whet the factsin agiven case are. Hill v. City of Hattiesburg, 223 Miss. 163, 166, 77 So. 2d
827, 828 (1955). However, the facts in this case are not conflicting. Cvitanovich stated that Ladnier was
disciplined and that he did not follow police department procedures in implementing the punishmen.
Cvitanovich admitted to not having documented Ladnier'sfile to reflect that his transfer to the department of
public safety congtituted Ladnier's punishment. Then, there is the tesimony of Moffett and Mayor Holloway
that Ladnier'srecord did not indicate that he had been punished, therefore, each, apparently, assumed that
he had not been sufficiently admonished for his wrongdoing. Thus, the City's administration proceeded to
implement a punishment they deemed appropriate for Ladnier's misconduct. Interestingly, none of this
testimony is inconsstent or contradictory. Rather, these facts are consstent and logical. Cvitanovich did not
document the punishment, so it was not written for the new adminigtration to discover. Perhgps Moffet and
Holloway's assumption that Ladnier had not been disciplined was at the very least initidly correct asthe
records failed to reflect as much. However, & some point, if only by virtue of thislitigation, the men learned
that Ladnier understood his punishment to consst of his transfer, and they refused to accept Ladnier's
explanaion that he received his discipline through the prior city administration.

178. The City argues that Ladnier's transfer could not have been discipline because atransfer was not a
means of discipline. Rather, the City asserts the only methods of discipline were demotion, suspension or
termination. However, pursuant to the City of Biloxi's Civil Service Regulations, and as the mgority pointed
out, there were other methods of punishing someone for misconduct including verba and written
reprimands.

179. What makes this case difficult to swalow isthe fact that an employee was terminated for his superior's
falure to follow police department regulations regarding disciplinary action, that is, Cvitanovich did not
appropriately document the disciplinary action againgt Ladnier. If Cvitanovich had followed departmental
rules regarding discipline and appropriately documented Ladnier's personnel file, then the new
adminigtration governing the City of Biloxi would have been put on notice that Ladnier had received
punishment for his violation of police department regulations and they would have been without authority to
invoke additiona pendties on Ladnier. Without question Ladnier's actions involving the dteration of the
bond amount were wrong and againgt police department regulations. However, it is excessvely harsh to
terminate an employee for the improprieties of his superior. Had the Halat administration decided that
Ladnier's actions warranted his termination, then it would have been within its discretion to do so.

1180. Because the evidence on thisissue is not conflicting, there smply was no credible evidence that
Ladnier was not disciplined for his misconduct. That Ladnier's personnd record did not reflect as much is
insufficient to support afinding that he was not disciplined. Based upon my understanding of the facts and
applicable law in this case, | would rule that the Biloxi Civil Service Commission was not presented with
subgtantia credible evidence on which to find that Ladnier had not been punished by the Halat
adminigtration. Accordingly, | would reverse the decision of the circuit court and the Biloxi Civil Service
Commission and order Ladnier's reinstatement of his position with Biloxi's Department of Public Safety with



full benefits and back pay.
181. PAYNE, J., JOINSTHIS SEPARATE OPINION.

1. Pursuant to sections 99-15-101 through 99-15-127, of the Mississippi Code, as amended, the
digtrict attorneys of this state with the consent of a circuit judge, are given the prosecutoria discretion
to alow an accused under certain circumstances to enter a"pretria intervention™ program, referred to
by the partiesin this case as a"diverson program,” in lieu of prosecuting the accused on the charges
brought againgt him.

2. Therecord does not disclose the policies and procedures governing the City's board of inquiry.
However, the board of inquiry in this case gpparently consisted of group made up of Ladnier's peers.
They were to decide whether the accusations of awrongdoing violated police policies. The chief of
police appointed those to serve on the board but allowed Ladnier to select one member to Sit on the
board. The board conducted a hearing and listened to the statements of those involved. Apparently,
the board was to make a ruling asto guilt, but was not to punish or recommend punishment.

3. The State ultimately prosecuted Ladnier pursuant to hisindictment for ateration of a court
document. A trid resulted in Ladnier's acquittal on July 25, 1995.

4. An examination of the record shows that the Commission never complied with this order.
Nevertheless, Ladnier's motion for reconsderation and its attachmentsis found among the circuit
court papers on appedl to this Court.

5. Sections 21-31-51 through21-31-75 of the Mississippi Code, as amended, also sets out the
datutory scheme for the civil service sysemsin other Missssppi municipalities. Based on the record
before us, we are unable to determine which set of satutes apply to the Biloxi Civil Service
Commission. However, the parties have referred to those found in sections 21- 31-1 through 21-31-
27. Moreover, the statutes in each group which regulate the removal, suspension, and discharge of a
civil service employee are identical.

6. The director of public safety, Windy Sweatman, oversaw the police and fire departments of the
City of Biloxi.

7. The record show that Ladnier entered the pretrid intervention program but is unclear asto why de
did not completed it. Nonetheless, after atrid, ajury acquitted Ladnier of the charges againgt him.

8. The Biloxi Civil Service Regulaions explain that a"trandfer” to alower dassisdeemed a
"demotion,” while the regulations define "demotion™ as "areduction to a grade having a lower
maximum rate of compensation.”

9. In 1991, Cvitanovich reprimanded Ladnier once for an "verba confrontation [he had] with the



director [of public safety]."

10. Ladnier sought to introduce evidence regarding the dteration of a police court document
regarding the type of charges dleged againgt "John Doe." While the Commission initidly denied
Ladnier's requests to admit testimony and evidence concerning the incident, ultimately the
Commission alowed severd documents rdating to the incident into evidence. However, the
Commission requested that the name of the individua specificaly named in the documents be referred
to as "John Doe."

11. After the Civil Service Commission hearing in amotion for the Commission to reconsder its
ruling, Ladnier offered the affidavit of Pete Hdat to subgtantiate his claim that he was erroneoudy
punish twice for the same offense. Because the affidavit was not properly before the Commission
when it made its decision, it is likewise ingppropriate for usto consder it on apped.



