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SULLIVAN, PRESIDING JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. This case began when Arnold Line Water Association, Inc. (hereinafter "ALWA"), filed amotion, on
November 15, 1993, before the Missssippi Public Service Commission (hereinafter "Commission’), to st
adde a previous order issued by the Commisson. ALWA complained that the Commisson had failed to

give ALWA notice that a portion of its certificated area was to be canceled in favor of the City of

Hattiesburg (hereinafter "the City"). ALWA dleged that it had no opportunity to be heard on the issue.

2. The City filed aresponse to the motion on December 2, 1993, asared party in interest. The City

assarted that ALWA was given notice of the Commission's order. The City claimed that a purchase

agreement concerning the disputed area was entered into between the City and ALWA in August of 1988.
The City asserted that the purchase agreement, upon which the Commission relied in canceling a portion of

ALWA's certificate, required no further noticeto ALWA.



113. The Commission conducted a hearing in January of 1994, and the Commission entered its order on
March 14, 1994. The Commission found that it had canceled a portion of ALWA's certificated areain an
order dated September 25, 1992. Because the purchase agreement between ALWA and the City involved
no sde or assgnment of a certificate, the Commission held that the notice provisons of Miss. Code Ann.

8§ 77-3-23 (1991 & Supp. 1998), were not gpplicable. As aresult, the Commission found that the mailing
of the September 25 order to dl interested parties served as sufficient notice.

14. ALWA filed its notice of gpped with the Chancery Court of Lamar County, Mississippi on April 13,
1994. The City requested that the chancellor recuse himsdlf because of the eaborate background of facts
relating to the City's growth west into Lamar County and the resulting politica tensons. The chancellor
granted the motion, and Chancellor Kenneth B. Robertson of Pascagoula was subsequently appointed by
this Court as specid chancdlor.

5. After dl interested partiesfiled briefs, the specid chancdlor filed his opinion on October 27, 1997. The
chancellor sated that the Situation between ALWA and the City relating to the 1988 Purchase Agreement
was complex: ALWA had sued the City in federa court and the 1988 Purchase Agreement was a result of
the compromise and settlement between them.

116. The chancellor aso noted as afactua matter that a the hearing, ALWA had not produced the person
employed by the Commission charged with sending the notice of the September 25, 1992, order, nor had it
produced its own secretary-treasurer, the person responsible for receiving the notice.

117. The chancellor held that since post-deprivation notice and due process were available in circumstances
where the parties had previoudy agreed on the conveyance of a certificated area, that ALWA had failed to
demondtrate a due process violation. As aresult, the chancellor found that the Commission had not acted in
an arbitrary or capricious manne.

118. Taking exception to the chancellor's judgment, ALWA appedled to this Court on November 26, 1997,
rasng the following issues

|. THE COMMISSION'SFINDING THAT ALWA WAS AFFORDED DUE PROCESS OF
LAW WHEN A PORTION OF ITSCERTIFICATED AREA WASCONVEYED TO THE
CITY ISNOT SUPPORTED BY SUBSTANTIAL EVIDENCE.

Il. THE MISSISSIPPI PUBLIC SERVICE COMMISSION LACKSJURISDICTION TO
SETTLE A CONTRACT DISPUTE.

9. Wefind that the specia chancellor was correct in holding that ALWA received actud notice of the
Commission's 1992 amendment regarding the certificated areain dispute. Further, the specia chancellor did
not abuse his discretion, nor was he manifestly in error in finding that the Commission had jurisdiction to act
in this matter. Therefore, we conclude that ALWA's apped is meritless, and we affirm the judgment below.

STATEMENT OF FACTS

110. ALWA isanon-profit corporation supplying domestic and fire-flow water to its subscribers/customers
within its certificated area. ALWA's certificated area, established by the Certificate of Public Convenience
and Necessity, issued to ALWA by the Commission on June 1, 1967, encompasses an areain Lamar
County, Missssppi, bordering the municipa boundaries of the City of Hattiesburg, Missssppi.



111. On or about August 2, 1988, the City and ALWA entered into a purchase agreement in order to
resolve pending federd court litigation between them. In the settlement agreement, the City agreed to pay
$180,000 in return for a portion of ALWA's certificated territory located on three parcels of land. The area
which isthe object of this disoute (hereinafter "Tract 3") was under consderation as the Site of afuture
shopping center.) The 1988 agreement read as follows regarding Tract 3:

Association [ALWA] does further agree that it will transfer and convey to City without additiond
condderation that portion of its certificated territory located in Lamar County, Missssippi more
particularly described herein below, that may be developed as a shopping center and/or shopping mall

112. After this agreement was executed, the partiesjointly petitioned the Commission to gpprove the
conveyance. The Commission stated in its order of September 13, 1988, that the parties had "request[ed]
gpprova of the sale and transfer of a portion of the Certificate of Public Convenience and Necessity held
by Arnold Line Water Association, Inc., to the City. . . ." In its September 13 order, the Commission
approved the cancellation of ALWA's certificate for Tracts 1 and 2, but did not mention Tract 3.

1113. On September 8, 1992, the City contacted the Commission seeking guidance as to how it could
amend the September 1988 order to also include Tract 3. In thisregard the City Clerk, Ms. Clarice
Wandey, wrote a letter to the Commission which stated in part:

Y ou will note that on pages 4 and 5 of the agreement between the City and Arnold Line acertain
portion of Arnold Line's certified territory, located in Lamar County, Mississppi, was omitted from
the Public Service Order by an gpparent error or oversight.

Would you please give the City guidance as to how the origind order may be amended nunc pro
tunc, to include this parcel of property.

114. In response to the City's letter, the Commission amended its prior 1988 order with an order dated
September 25, 1992, which deleted Tract 3 from ALWA's certificated area. The Commission's order
dated that its actions were pursuant to ajoint application from ALWA and the City.

115. On November 12, 1993, ALWA filed its petition to set aside the Commission's September 25, 1992
order, claming it had never received notice of the order or the amendment it contained. This matter was set
for hearing before the Commission on January 26, 1994.

116. On March 14, 1994, the Commission denied ALWA's petition, and ALWA timely perfected an
gpped to the Chancery Court of Lamar County on April 13, 1994. Briefs from dl interested parties were
considered by the specid chancellor, and on October 23, 1997, the Court affirmed the Commission's
order.

DISCUSSION OF THE ISSUES
Standard of Review

117. In reviewing the decisions of administrative agencies, areviewing court must uphold the agency's
decison unlessit finds that "the adminigirative agency 1) was unsupported by substantia evidence, 2) was
arbitrary or capricious, 3) was beyond the power of adminigtrative agency to make, or 4) violated some



datutory or condtitutiond right of the complaining party.” Mississippi Comm'n on Envtl. Quality v.
Chickasaw County Bd. of Supervisors, 621 So. 2d 1211, 1215 (Miss. 1993). A rebuttable
presumption exigts in favor of agency decisons, and an appellate court may not subgtitute its judgment for
that of an agency. 1d. a 1216. Findly, the scope of gppellate review is limited to the administrative record
and the findings of the agency. Board of Law Enforcement Officers Standards & Training v. Butler,
672 So. 2d 1196, 1199 (Miss. 1996).

|. THE COMMISSION'SFINDING THAT ALWA WAS AFFORDED DUE PROCESS OF
LAW WHEN A PORTION OF ITSCERTIFICATED AREA WASCONVEYED TO THE
CITY ISNOT SUPPORTED BY SUBSTANTIAL EVIDENCE.

118. ALWA fird asserts that it was denied due process of law when the Commission conveyed the
certificated areain Tract 3 to the City. ALWA clamsthat it had no notice of the Commission's 1992
amendment of the origina 1988 order. Asaresult, ALWA clamsthat avauable property right was
unlawfully taken from it by the Commission and that the gpecid chancdlor's affirmance of this action wasin
error. The Commission argues that ALWA had actua notice of the amended order or dternatively had
congructive notice of the City's clam to own the rights to supply water to the disouted area. The
Commission damsthat ALWA ether negligently forfeited or knowingly waived its rights to an evidentiary
hearing following notice of the order.

119. We held in City of Kosciusko v. Mississippi Power & Light Co., 370 So. 2d 1339, 1341 (Miss.
1979), that a certificate of public convenience and necessity is a vauable and exclusive property right.
Further we have held that "no person may be deprived of his property right except by due process of law."
Mississippi Tel. Corp. v. Mississippi Public Service Comm'n, 427 So. 2d 963, 967 (Miss. 1983)
(citing U.S. Const. Amend. X1V, § 1; Miss. Const. art. 3, § 14).

1120. The procedure governing the sale, assgnment, lease or transfer of a certificate of public convenience
and necessity isfound in Miss. Code Ann. § 77-3-23. Section 77-3-23 provides in part that whenever a
purchase, lease, assignment, or other transfer is proposed, a public hearing is required. Further, notice of
the hearing must be mailed to dl interested parties and additiond notice published in a Jackson, Mississppi,
newspaper of generd circulation.

121. Regarding service on parties, Miss. Code Ann. 8 77-3-57 (1991), provides the following:

Servicein dl hearings, investigations and proceedings pending before the commission shdl be made
persondly in the manner in which processis required by law to be served or by registered or certified
mail, as the commisson may direct.

122. Additiondly, Miss. Code Ann. 8 77-3-59 (1991), statesin relevant part:

After the concluson of the hearing, the Commission shdl make and file its findings and order, and its
opinion, if any . .. A copy of such order certified under the sedl of the commission, shal be served
upon the person against whom it runs, or his attorney, and notice thereof shdl be given to the other
parties to the proceedings or their atorneys.

1123. Concerning alteration of orders by the Commission, Miss. Code Ann. 8 77-3-61 (1991), declares:

The commission may & any time, after notice, and after opportunity to be heard as provided in



section 77-43-47,[(2)] rescind or amend any order or decision made by it. Any order rescinding or
amending a prior order or decison shdl, when served upon the utility affected and after notice thereof
is given to the other parties to the proceedings, have the same effect as origind orders or decisons. . .

124. In the case sub judice, the president of ALWA, Mr. Thomeas Price, testified that ALWA never
received a copy of the amended order. Price testified that he had searched ALWA's records, spoken with
employees and inquired of its attorney. All indicated no knowledge of the 1992 order.

1125. Price claimed that he did not learn of the 1992 order until October of 1993. At that time, he observed
City workers boring on Weathersby Road and setting lines. Price spoke with Mr. Bennie Sdllers, the City's
engineer and Director of Public Services, and asked Sdlersif he redized the City was ingdling linein an
area controlled by ALWA. In response, Sellers sent Price a copy of the amended order.

126. At the Commission's hearing, its Executive Secretary, Mr. Brian Ray, testified that joint gpplications
are handled adminidratively. Ray stated that because municipdities are not within the jurisdiction of the
Commisson, acancellation of part of a utility's certificated areain favor of amunicipality isnot consdered a
sde or transfer of a certificate and therefore does not require statutory notice as outlined in § 77-3-23.

127. Ray dtated that joint gpplications are first referred to the engineering department of the Commission's
Public Utilities gaff for review, and, upon staff gpprova, an order isissued by the Commisson. Ray dso
testified that he persondly remembered ingtructing the secretary who handled notices to send a copy of the
amended order to ALWA.

128. When the Commission amended the September 13, 1988, order, the Commission had before it the
origina order, the origina purchase agreement, and a request from the City. The Commisson amended the
order and clamsthat it mailed copiesto dl interested parties, including ALWA. The Commission found “it
is highly unlikdly that ALWA did not recelve actua notice based upon the testimony of its own witnesses™"

129. Any person who is seeking to vacate an order of the Commission bears the burden of proof. Miss.
Code Ann. § 77-3-77 (1991). The specid chancellor underscored this point when he observed that
ALWA had not bothered to subpoena or present testimony from either the " person who was responsible
for sending [ALWA] a copy of the September 25, 1992, Order nor the person at [ALWA] who was
responsble for recelving a copy of thesame. . . ."

1130. Therefore, this Court finds that ALWA's claim that it did not receive proper notice is without merit and
is denied. The record does not clearly demonstrate whether a copy of the September 25, 1992, order was
ever sent to ALWA. However, the specid chancellor did not abuse his discretion, nor was he in manifest
error when he found that ALWA had received actual notice of the amended order, because his opinion was
based on substantia and credible evidence.

II. THE MISSISSIPPI PUBLIC SERVICE COMMISSION LACKSJURISDICTION TO
SETTLE A CONTRACT DISPUTE.

131. ALWA dternatively argues that the Commission acted beyond its jurisdiction when it acted to sttle
this dispute. ALWA contends that the centrd issue surrounding this caseis an interpretation of the August,
1988, agreement between the City and ALWA. ALWA clamsthat the 1988 purchase agreement only
conveyed to the City that portion of Tract 3 to be utilized as a shopping mal and did not give the City a



right to take al of Tract 3. ALWA dleges that the proper forum in which to settle this "contract dispute” isa
court of competent jurisdiction and not the Commission.

1132. Wefind this argument unpersuasive. Miss. Code Ann. § 77-3-5 (1991), provides that, " Subject to al
limitations imposed in this article and in accordance with the provisions hereof, the public service
commisson shdl have exclusive original jurisdiction over theintrastate business and property of
public utilities. . . ." (emphads added). ALWA failsto cite any authority which would exclude the present
metter from the Commisson's exclusve, origind jurisdiction.

1133. Thus, the specia chancellor correctly held that the Commission had jurisdiction to resolve this matter.
CONCLUSION

1134. The specid chancdlor did not abuse his discretion, nor was he manifestly in error, when he found that
ALWA received actua notice of the Commission's 1992 amendment regarding the certificated areain Tract
3. Further, the chancdllor correctly found that the Commission had jurisdiction to act in this matter.
Therefore, ALWA's apped is meritless, and the judgment of the Lamar County Chancery Court is affirmed.

135. AFFIRMED.

PRATHER, CJ., PITTMAN, P.J., BANKS, McRAE, SMITH, MILLSAND WALLER, J3J,,
CONCUR.

1. The Turtle Creek Mall was subsequently developed on Tract 3.

2. Section 77-3-47 provides that the commission shall serve notice of hearings "not less than 20 days
before the time set for such hearings.” Additiondly, "[t]he commission may dismiss any complaint without a
hearing if in its opinion a hearing is not necessary in the public interest or for the protection of substantia
rights.”



