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PRATHER, PRESIDING JUSTICE, FOR THE COURT:

. INTRODUCTION

1. Vernon Ray Caichings was convicted in the Hinds County Circuit Court, First Judicid Didtrict, for
murder and sentenced to life imprisonment. His motion for judgment notwithstanding the verdict (JINOV),
or in the dternative, anew trid, was denied. On gpped, Catchings raises the following issues:

A.WHETHER INSTRUCTION S5 SHOULD HAVE BEEN DENIED BECAUSE
DELIBERATE DESIGN CANNOT BE FORMED AT THE MOMENT OF THE ACT OF
VIOLENCE?

B. WHETHER INSTRUCTION D-12 CONCERNING CATCHINGS RIGHT TO STAND
FIRM AND NOT FLEE SHOULD HAVE BEEN GRANTED?

C.WHETHER THE TRIAL COURT ERRED BY ALLOWING DR. JOHN NEILL TO GIVE
AN OPINION ASTO THE VICTIM'S CAUSE OF DEATH AND BY NOT GRANTING
INSTRUCTIONS D-14 AND D-15?



D. WHETHER INSTRUCTION S1 SHOULD HAVE BEEN DENIED BECAUSE IT IN
EFFECT AMENDED THE INDICTMENT, OR WASOTHERWISE IN SIGNIFICANT
VARIANCE WITH THE INDICTMENT AND, BECAUSE THERE WASNO EVIDENTIARY
BASISFOR THAT PART OF THE INSTRUCTION CONCERNING AN ACT DANGEROUS
TO OTHERS?

E. WHETHER THE TRIAL COURT SHOULD HAVE GRANTED INSTRUCTION D-17,
DEFINING DELIBERATE DESIGN?

F.WHETHER THE TRIAL COURT SHOULD HAVE GRANTED INSTRUCTION D-7, THE
"SINGLE JUROR" INSTRUCTION?

G. WHETHER THE EVIDENCE SUPPORTED CATCHINGS CONVICTION?
[I.STATEMENT OF THE FACTS

2. This case involves an incident which took place outside the Short Stop convenience store on the corner
of Corinth Street and Lynch Street in Jackson on November 3, 1990. The appdllant, Vernon Ray
Catchings, struck the victim, Mgor Cassidy, in the head with a saw horse. The force of the blow severed
the victim's nose and knocked him to the ground. The victim was hospitalized that day and died
approximately seven weeks later. The evidence indicated that Cassidy had not provoked or attacked
Catchings. However, Catchings testified that he acted in self-defense. The record reflects the following:

113. Catchings entered the Short Stop that day and ordered some chicken; according to witnesses, he was
"rowdy" and "upset," and wastaking loudly to the femae cook. The victim gpproached Catchings and told
him that he did not have to talk like that. Catchings then "got red loud." The cashier knew the victim; he
asked the victim to leave, because Catchings was getting louder. The victim complied, and Catchings ran
out of the store behind him.

4. One witness testified that the victim was not turned toward Catchings and that he was not paying
attention to Catchings, when Catchings charged him with the sawhorse. The victim gpparently saw
Catchings approach and turned around, but Catchings was too close for him to move out of the way.

5. As soon as Catchings struck Cassidy, he set the sawhorse down, turned around, and said, "Hey, y'all
want some of this, too?" Catchings re-entered the store and asked, "Anybody ese want any?" Catchings
cursed the cook, snatched up his bag of chicken, and left. He did not try to help the victim.

116. Two witnesses testified that Catchings never seemed to be afraid of the victim; they stated that the
victim was child-like and passve -- an "easy mark." They did not see aweapon in the victim's hand, and
they did not believe that the victim had done anything to provoke Catchings.

117. On the other hand, Appellant Catchings testified that he had gone into the store to purchase some food
and he was gtting on astool waiting for his change, when Cassidy (the victim) approached him. According
to the gppellant, Cassidy poked him in the back with a small pocket knife and asked why the appdlant was
"gitting on his [expletive] stool." Cassdy then went outsde. Because Catchings wanted to know why he had
been stuck, he followed Cassidy outside to talk. Catchings testified that he had no intention of harming
Cassidy.



118. Catchings said, "Hey, man, what's your problem.” According to Catchings, Cassidy then waved the
knife and cursed and threatened him. Catchings turned and grabbed the sawhorse to defend himsdf; he
swung, and the sawhorse hit Cassidy in the bridge of the nose.

119. Catchings stated that he was afraid because there were alot of people on the street corner and he was
new in that neighborhood. He went back inside the store. Catchings did not know why he asked if
"anybody want some of this' -- he tedtified that it was a"reaction.” He would have liked to have left
immediately, because he was afraid; however, he had |eft a $20 bill on the counter. Catchings later went
home; he did not help Cassidy, because Cassidy had tried to take hislife.

9110. Cassidy was transported to the emergency room at Methodist Medical Center, where he was treated
by Dr. John Neill, a specidist in neurological surgery. Cassidy was awake but would not talk; he was
acutely intoxicated and had a blood dcohol leve of .299. Dr. Neill ran a computerized axiad tomography
(CAT) scan, which revealed a skull fracture, aswell as blood over the surface of Cassidy's brain. Cassdy
was admitted to the hospitd for observation. Over the next two days, he became increasingly deepy.
Another CAT scan reveded that Cassidy had alarge hemorrhage and blood clot in the frontal portion of his
brain on theright sde. Dr. Neill operated to remove the clot. After the surgery, Cassidy became pardyzed
on the left sde of hisbody. Dr. Neill believed that the blood clot and the paralysisit caused were related to
the blow that Cassidy received.

111. Cassidy was on a ventilator and remained in the intensive care unit for sometime. Dr. Nelll ordered a
second and third CAT scan, which showed that Cassidy was developing a subdura hematoma and
hydrocephaus, which is the accumulation of spind fluid in the brain. On December 21, 1990, Cassidy died.
Dr. Neill testified that Cassdy "certainly did not gopear to be avery hedthy individud" as he had enzyme
abnormadlities, which could mean that he had liver injury, usudly associated with heavy drinking, or because
he was taking Dilantin, a seizure medication that can produce abnormdlitiesin liver enzymes.

112. Dr. Neill did not think that the liver disease was life-threatening or caused his degth. Dr. Nelll listed the
cause of death on the death certificate as " Cerebral hemorrhage, traumatic. Interval between onset and
death, weeks," and also testified that "being hit over the head" caused Cassidy to die.

123. Dr. Stephen Timothy Hayne, aforensic pathologist, testified that he had reviewed Cassidy's medical
records and thet they revedled that Cassidy had liver disease. Dr. Hayne thought it "unlikely” and "aremote
possihbility” that Cassidy died from the liver disease. However, Dr. Hayne could not exclude liver disease as
Cassdy's cause of death. Dr. Hayne also stated that, without an autopsy, the clinical trestment of Cassidy
when he was aive would not be sufficient for someone to render an opinion within a reasonable medica
certainty as to the manner of Cassidy's deeth. Dr. Hayne further testified that it would be a reasonable
conclusion, approaching reasonable medica certainty, that Cassidy died from "getting hit on the head or
circumstances that emanated from that."

[1l.LEGAL ANALYSIS

A.WHETHER INSTRUCTION S5 SHOULD HAVE BEEN DENIED BECAUSE
DELIBERATE DESIGN CANNOT BE FORMED AT THE MOMENT OF THE ACT OF
VIOLENCE?

114. The following ingtruction was given, over Catchings objection, as S-5:



The Court ingructs the Jury that malice aforethought does not have to exist in the mind of the dayer
for any given length of time; and if a the moment of the act of violence, if any, the defendant VVernon
Ray Catchings acted with the deliberate design to take the life of Mgor Cassdy, and not in necessary
sdlf-defense, red or gpparent, then it was as truly malice and the act was as truly murder asiif the
deliberate design had existed in the mind of Vernon Ray Catchings for minutes, hours, days, weeks or
even years.

115. Catchings argues that ingtruction S-5 conflicts with the holding in Windham v. State, 520 So. 2d 123
(Miss. 1987). In Windham, an ingruction smilar to S5 was given. | d. a 125. This Court held that:

Whileit is no doubt true that a ddiberate design to kill a person may be formed very quickly, and
perhaps only moments before the act of consummeating the intent, it is a contradiction in termsto Sate
that a"deliberate desgn” can be formed at the very moment of the fatd act. Moreover, it is possble
for adeliberate design to exist and the daying nevertheless be no greater than mandaughter. It can
thus be seen that this special murder instruction granted the State rules out mandaughter, and
isin hopeless conflict with the mandaughter instruction.

Id. at 126 (citations omitted) (emphasis added).

116. In the case a hand, a mandaughter instruction was aso given. Where ddiberate design and
mandaughter ingructions are given, and "where under the evidence the jury might reasonably have
concluded that the defendant acted in the heat of passon, wewill . . . ordinarily reverse” Blanks v. State,
542 So. 2d 222, 227 (Miss. 1989)

117. However, in Nicolaou v. State, 534 So. 2d 168 (Miss. 1988), this Court held that giving the
"deliberate design” ingtruction and a mandaughter ingruction was harmless error where the mandaughter
ingtruction was not warranted under the evidence of the case. I d. a 173. Thus, whether the giving of the
deliberate design ingtruction congtitutes reversible error depends on whether the giving of the mandaughter
ingruction was warranted by the evidence in this case. See Blanks, 542 So. 2d at 227; Nicolaou, 534
So. 2d at 173.

118. Mandaughter is "[t]he killing of a human being, without maice, in the heat of passion, but in acrud or
unusuad manner, or by the use of a dangerous weapon, without authority of law, and not in necessary sdif-
defense” Miss. Code Ann. 897-3-35. Thereisno evidence in the record that Catchings acted in the heet

of passion. Catchings own testimony was that he went outside the Short Stop to talk to Cassdy and that he
had no intention of harming Cassdy. Catchings aso testified that, once outsde, Cassidy waved a knife at
him, cursed him, and threstened him.

1129. It appears from the record that the defense raised by Catchings at trid was sdf-defense. In which
case,

thereis no reasonable factud scenario under which the jury may reasonably have concluded, [under
the deliberate design ingtruction], that [the gppellant's| premeditated design to kill, if any existed in his
mind but for an ingtant before the fatal act. On the prosecution'sinterpretation of the evidence, the
premeditated or deliberate design existed well before the [daying]. On the defense theory, it never
exiged. In this context, we declare the granting of [the ddliberate design instruction] as harmless error.

Blanks, 542 So. 2d at 227. Thus, the mandaughter instruction was not warranted in this case. See I d.



Therefore, the giving of the deliberate design ingtruction was harmless error.

B. WHETHER INSTRUCTION D-12 CONCERNING CATCHINGS RIGHT TO STAND
FIRM AND NOT FLEE SHOULD HAVE BEEN GRANTED?

1120. Proposed ingtruction D-12 was not given:

Flight, or fleeing the scene, was a means of escaping danger to which Vernon Catchings was not
bound to resort. So long as he was in a place where he had aright to be, and was not the immediate
provoker or aggressor, he had the right to stand his ground and resist force by force without losing the
right of salf-defense.

121. Thetria judge found that this instruction was not supported by the evidence. "Before an ingruction
may be granted, there must be in the record an evidentiary basisfor it." Neal v. State, 451 So. 2d 743,
761 (Miss. 1984).

Therefusd of atimely requested and correctly phrased jury ingtruction on a genuine issue of materia
fact is proper, only if thetrid court -- and this Court on appedl -- can say, taking the evidence in the
light most favorable to the party requesting the instruction and considering al reasonable favorable
inferences which may be drawn from the evidence in favor of the requesting party, that no
hypothetica, reasonable jury could find the facts in accordance with the theory of the requested
ingruction.

Ferrill v. State, 643 So. 2d 501, 505 (Miss. 1994).

7122. " It has dways been the law in this date that a defendant is not deprived of theright to claim sdif-
defensein adaying even if he could have avoided the threet to his safety by fleeing." Cook v. State, 467
So. 2d 203, 210, (Miss. 1985) (quoting Haynes v. State, 451 So. 2d 227, 229 (Miss. 1984).
Furthermore,

[f]light isamode of escaping danger to which a party is not bound to resort, so long as heisin aplace
where he has aright to be, and is neither engaged in an unlawful, nor the provoker of , nor the
aggressor in, the combat. In such case he may stand his ground and resist force by force, taking care
that his resistance be not disproportionate to the attack.

Id.

1123. In the case sub judice, dl of the withesses, except Catchings, testified that the victim did nothing to
provoke Catchings. Catchings own testimony was that he followed the victim from the store and asked,
"Hey, man, what's your problem?" Therefore, because Catchings was the provoker or aggressor, thetria
judge correctly ruled that Catchings was not entitled to a"stand your ground” ingruction.

C.WHETHER THE TRIAL COURT ERRED BY ALLOWING DR. JOHN NEILL TO GIVE
AN OPINION ASTO THE VICTIM'S CAUSE OF DEATH AND BY NOT GRANTING
INSTRUCTIONS D-14 AND D-15?

124. Catchings argues that expert opinions which are not "stated to a reasonable medica certainty” are not
admissble and cites West v. State, 553 So. 2d 8 (Miss. 1989). At trid, Catchings objected to the form of



the question when Dr. Neill was asked about the cause of Cassidy's desth. The objection was overruled.
Catchings dso contends that proposed jury instructions D-14 and D-15 should have been given. D-14
dated, "The testimony of Dr. John Neill is not probative, and you are indructed to completdly disregard his
testimony." D-15 gtated, "Dr. John Neill gave his opinion as to the cause of Mgor Cassdy's death. His
opinion is not probative as to the cause of degth, meaning that his opinion as to cause of death has no vaue.
You shal disregard his opinion.”

125. InWest v. State, the case cited by Catchings, a doctor testified regarding necrophilia generdly, and
did not discuss whether that pecific defendant was a necrophile. This Court held: "Expert opinion testimony
not tied to the individua whaose behavior is at issue and not stated with reasonable certainty flunks the
[admissibility] test.” I d. at 21. The case at hand varies a bit from West in that Dr. Nelll treated Cassidy from
hisarrival at the emergency room until his desth some seven weeks later. Thus, the medical evidence asto
cause of death wastied to the individud; however, it was not specifically stated as a"reasonable medicd
certainty.”

1126. "Within the medicd discipline, the traditiona standard for ‘factfinding’ is a 'reasonable medica
certainty.” Bethany v. Stubbs, 393 So. 2d 1351, 1354 (Miss. 1981) (citations omitted). Furthermore,
"only opinions formed by medica experts upon the basis of credible evidence in the case and which can be
stated with reasonable medicd certainty have probative vaue." Magnolia Hospital v. Moore, 320 So. 2d
793, 799 (Miss. 1975). Although these cases pre-date adoption of the present Rules of Evidence, the
standard expressed in both the cases cited and the rule adopted, was not changed.

127. Missssppi Rule of Evidence 703 discusses the bases of opinion testimony by experts:

The facts or data in the particular case upon which an expert bases an opinion or inference may be
those perceived by or made known to him at or before the hearing. If of atype reasonably relied
upon by expertsin the particular field in forming opinions or inferences upon the subject, the facts or
data need not be admissible in evidence.

128. The issue here is whether medical experts are required to state their opinions "to a reasonable medica
certainty" in order that their opinions be given probative vaue and therefore be admissible as evidence.
Although this Court has not addressed this specific question, this Court can find andyss of the issue under
the Federd Rules of Evidence, a course to which this Court has looked for analysis in other issues.
Hopkinsv. State, 639 So. 2d 1247, 1250 (Miss. 1993) (citing Johnson v. State, 529 So. 2d 577, 587
(Miss. 1988)). Further andysis of the federa rule and the Mississippi rule of evidence at issue here does not
reved aconflict exists between the two rules.

129. A smilar challenge was made in the federa case of LeMaire v. United States, 826 F. 2d 949 (10th
Cir. 1987), when the plaintiff argued that the testimony of the defense's medica expert was "not competent
because he failed to sate his opinionsin terms of a "reasonable degree of medica probability.” Applying
Colorado substantive law that a medicad opinion is admissible if founded on reasonable medica probability,
the federa court held the expert testimony admissible. Further, the court held "the fact that the expert
cannot support his opinion with certainty goes only to its weight not its admissibility.” 1d. at 953.

1130. In the federal case of Schulz v. Celotex Corporation, 942 F. 2d 204 (3rd Cir. 1991), the court aso
held that an attending physician's failure to use the words "reasonable medicd certainty” did not require
excluson of the testimony. The use of the word "certainty” is more gpplicable to Missssppi's rule of



evidence and cases interpreting it. The analyssin Schulz is asfollows:

One commentator has explained that "there is neverthel ess an undercurrent that the expert in federa
court express some basis for both the confidence with which his conclusion is formed, and the
probability that his concluson is accurate” Hullverson, Reasonable Degree of Medical Certainty:
ATortetaTravers, 31 St LouisU.L.J. 577, 582 (1987). To that extent, the phrase "with a
reasonable degree of medica certainty” is a useful shorthand expression that is helpful in forestdling
challenges to the admissibility of expert testimony. Care must be taken, however, to see that the
incantation does not become a semantic trgp and the failure to voice it is not used as a basis for
excluson without andyds of the testimony itsdlf. LeMaire v. United States, 826 F.2d 949, 954
(10th Cir.1987) (applying state law, entire testimony examined to determine if opinion expressed with
the requisite degree of certainty).

Studtionsin which the fallure to qudify the opinion have resulted in excluson are typicdly thosein
which the expert testimony is speculative, using such language as "possibility.” State v. Harvey, 581
A.2d at 495; Mayhew v. Bell S.S., 917 F.2d at 963 (Expert testified: "suspicious that it could have
been"); Grant v. Farnsworth, 869 F.2d at 1152 ("could only guess'); Kirschner v. Broadhead,
671 F.2d 1034, 1039-40 (7th Cir.1982) (possihility is not an affirmative basis for afinding of fact).
Phrases like "strong possibility,” or "20-80% probability,” aso invite speculation. Chaney v.
Smithkline Beckman Corp., 764 F.2d 527, 529-30 (8th Cir.1985).

In some cases, the courts are more demanding in requiring a degree of certainty in predictions of
future consequences.

Accordingly, while the particular phrase used should not be dispositive, it may indicate the level of
confidence the expert has in the expressed opinion. Perhgps nothing is absolutely certain in the field of
medicine, but the intent of the law isthat if a physician cannot form an opinion with sufficient certainty
S0 as to make amedica judgment, neither can ajury use tha information to reach adecison.
McMahon v. Young, 442 Pa. 484, 276 A.2d 534, 535 (1971).

Id. at 207. [citations and footnote omitted].

1131. In the case before us, Dr. Neill treated the victim from the date of hisinjury until his death seven weeks
later. He ordered numerous tests to be obtained to aid him in his diagnosis and observed Catchings
reactions to medication and surgica procedures, he was a specidist in neurologica surgery. Based upon all
of the above, he expressed his opinion as to the cause of death in unequivoca standing aone, but not
unequivocd in relationsto other testimony terms. This Court holds that the testimony given, dthough without
the use of the words "to a reasonable medica certainty,” evidences the certainty requisite for admisson. To
the extent that our previous cases may have intimated otherwise, they stand modified. See e.g., Bethany
393 So. 2d at 1354 and Magnolia Hosp. 320 So. 2d & 799 Thetrid judge did not err in admitting Dr.
Neill's testimony, nor in denying Ingtruction D-14 and D-15.

D. WHETHER INSTRUCTION S-1 SHOULD HAVE BEEN DENIED BECAUSE IT IN
EFFECT AMENDED THE INDICTMENT, OR WASOTHERWISE IN SIGNIFICANT
VARIANCE WITH THE INDICTMENT AND, BECAUSE THERE WASNO EVIDENTIARY
BAS'SFOR THAT PART OF THE INSTRUCTION CONCERNING AN ACT DANGEROUS
TO OTHERS?



1132. Catchingswas indicted for ". . . wilfully, unlawfully, and felonioudy, without authority of law, kill[ing]
and murder[ing] Mgor Cassdy, a human being, with ddiberate design to effect the death of Mgor
Cassdy."

1133. The following jury ingruction, which was given over objection and which Catchings contends
effectively amended the indictment, was given as S-1.

The Court ingructs the jury that murder isthe killing of a human being, not in necessary self-defense,
and without the authority of law, by any means or by any manner, when done with the premeditated
and ddiberate design to effect the deeth of the person killed or when done in the commisson of an act
eminently dangerous to others and evincing a depraved heart, regardiess of human life, dthough
without any premeditated design to effect the deeth of any particular individud.

The Court further ingtructs you that if you believe from the evidence in this case, beyond a reasonable
doubt, that Vernon Ray Catchings on or about November 3, 1990, killed Mgor Cassidy, a human
being, without authority of law, not acting in necessary salf defense, AND

(2) With the deliberate design to effect the death of Mgor Cassdy, OR

(2) while engaged in the commission of an act eminently dangerous to others and evincing a depraved
heart, disregarding the value of human life when the mortd or fatal blow was struck, whether or not he
had any intention of actudly killing Mgor Cassdy, then Vernon Ray Catchingsis guilty of murder, and
it isyour sworn duty to so find.

1134. Catchings argues that the instruction was improper because it congtituted an amendment to the
indictment and because it was not supported by the evidence. Miss. Code Ann. § 97-3-19 defines murder
in the fallowing manner:

(1) Thekilling of ahuman being without the authority of law by any means or in any manner shdl be
murder in the following cases.

(& When done with deliberate design to effect the deeth of the person killed, or of any human being;

(b) When done in the commission of an act eminently dangerous to others and evincing a depraved
heart, regardiess of human life, dthough without any premeditated design to effect the death of any
paticular individud. . .

Miss. Code Ann. § 97-13-19 (1972).

1135. Catchings argues that he was indicted under Miss. Code Ann. §97-3-19(1)(a), but that the jury was
instructed under Miss. Code Ann. 8897-3-19(1)(a) and (b). Catchings argues that this "depraved heart"
indruction effectively amended the indictment and cites Quick v. State, 569 So. 2d 1197 (Miss. 1990). In
Quick, the court reiterated the holdingsin along line of cases and held that "the State can prosecute only on
the indictment returned by the grand jury and . . . the court has no authority to modify or amend the
indictment in any materid respect.” Quick, 569 So. 2d at 1199.

1136. Quick wasindicted under subsection (b) of the aggravated assault statute, which requires purposeful,
wilful, and knowing actions on the part of the accused. See Miss. Code Ann. 8 97-3-7 (2)(b) (1972). The



indictment was gpparently amended, and Quick was convicted under subsection (@) of the aggravated
assault gatute, which requires recklessness and extreme indifference to the vaue of human life. See Miss.
Code Ann. 8 97-3-7 (2)(a) (1972).

1137. The Quick court held that the jury ingructions clearly contained a"new eement which was not
contained in the origina indictment and . . . it was evidently this part of the ingtruction upon which the jury
returned its verdict. Under these circumstances we have no dternative but to reverseand remand . . ." 1d. at
569 So. 2d at 1200.

1138. However, the case sub judice can be digtinguished from Quick. With regard to the murder statute,
subsections (a) and (b) have "coaesced." Indeed,

[t]here is no question that the Structure of the statute suggests two different kinds of murder: deliberate
design/premeditated murder and depraved heart murder. The structure of the statute suggests these
are mutualy exclusive categories of murder. Experience belies the point. As amaiter of common
sense, every murder done with deliberate design to effect the degth of another human being is by
definition done in the commission of an act imminently dangerous to others and evincing a depraved
heart, regardiess of human life. Our cases have for dl practica purposes codesced the two o that
Section 97-3-19(1)(b) subsumes (1)(a).

Mallett v. State, 606 So. 2d 1092, 1095 (Miss. 1992). See also Hurnsv. State, 616 So. 2d 313, 321
(Miss. 1993). The judgment in this case was issued in February, 1993, well after this Court firgt interpreted
the statute in this manner. Therefore, this argument is without merit.

1139. Catchings second contention regarding thisingtruction is that the depraved heart instruction was not
supported by the evidence. He focuses on the idea that a depraved heart murder is typicaly an act such as
shooting into a crowd, and that Catchings actionsin this case did not involve an act that was "dangerous to
others" However, an "act which poses arisk to only one individua and which resultsin that individua's
death may aso be deemed depraved heart murder.” Windham v. State, 602 So. 2d 798, 802 (Miss.
1992). "More pertinent to the facts of the case sub judice, death which resulted from injuries inflicted
through use of an object . . . has been deemed to be within the scope of depraved-heart murder statutes.”
Id. at 802-3 (citing other cases where objects such as a "two-by-four piece of wood" and a"heavy
wooden stick™ were the objects which could validate the use of the depraved heart satutes). Therefore,
Caichings argument on this point is without merit.

E. WHETHER THE TRIAL COURT SHOULD HAVE GRANTED INSTRUCTION D-17,
DEFINING DELIBERATE DESIGN?

1140. Proposed jury ingtruction D-17 was not given; it reads as follows:

One of the eements of murder which the State must prove beyond a reasonable doubt is "deliberate
design”. "Ddiberate" indicates full awareness of what one is doing, and generdly implies careful and
unhurried consderation of the consequences. "Design” means to caculate, plan, contemplate.

741. Catchings contends that, because ingtruction S-1 regarding deliberate design was given, then his
proposed ingtruction D-17, which defines deliberate design, should have been given as well. This Court will
not reverse for denid of an individua instruction when the jury has been ingtructed properly and fully by the
granting of al theindructions. Collins v. State, 594 So. 2d 29, 35 (Miss. 1992). Here the elements of



murder were sufficiently addressed by the granting of other ingtructions. Therefore, this assgnment of error
iswithout merit.

F.WHETHER THE TRIAL COURT SHOULD HAVE GRANTED INSTRUCTION D-7, THE
"SINGLE JUROR" INSTRUCTION?

1142. Proposed jury ingtruction D-7 was not given; it reads as follows:

The Court charges each juror that it isyour sworn duty to vote on each and every balot of the jury
"Not Guilty", unless, after conferring with the other jurors and considering the evidence, your mind is
convinced beyond a reasonable doubt of the guilt of the Defendant. Y ou cannot, under your oath asa
juror, compromise your honest beliefs or opinions from the evidence, or lack of evidence, asto the
guilt or innocence of the Defendant for the purpose of bringing in averdict. Under your oath and
under the law, you should never surrender such beliefs or opinions smply because other members of
the jury may disagree with you or ingst that you yield to save the time of the Court or prevent a
migtrid, or shorten the labors of the jury panel, or because of anything or reason whatsoever, or for
any purpose whatsoever. Y ou should vote "Not Guilty" aslong as, after congderation of the evidence
or lack of evidencein this case, the State has failed to prove Vernon Catchings guilty beyond a
reasonable doubt.

1143. Catchings contends that the triad court committed reversible error by denying this "single juror”
ingruction. He argues that the "ingtruction was critica to Catchingsin that it would have ingtructed the jury
to, among other things, not change their 'honest convictions for any reason.” However, the record reflects
that the jurors were ingructed not to "surrender their honest convictions' in ingruction C-5. Furthermore,
the jurors were dso ingructed in Ingtruction D-5 that they had aduty not to change their vote "merdly to
agree with hisor her fellow jurors™

144. "Regarding the standard for reviewing jury ingructions, an indructiona error will not warrant reversal if
the jury was fully and fairly ingtructed by other indructions” Collins v. State, 594 So. 2d 29, 35 (Miss.
1992); Heidel v. State, 587 So. 2d 835, 842 (Miss. 1991). The jurors were amply instructed regarding
thisissue. Catchings argument on this point, therefore, is without merit.

G. WHETHER THE EVIDENCE SUPPORTED CATCHINGS CONVICTION?

1145. Catchings find argument is that the verdict was contrary to the overwhelming weight of the evidence.
The standard of review in these cases iswhether the trid court abused its discretion in denying the
gppdlant's motion for anew trid. McClain v. State, 625 So. 2d 774, 781 (Miss. 1993) (citing Wetz, 503
So. 2d at 807-808).

146. In this case, an eye-witness testified that Catchings hit Cassidy with the sawhorse while Cassidy's back
was turned. Two witnesses testified that Cassidy had not done anything to provoke Catchings. Both
doctors testified that it was unlikely that anything besides this blow caused Cassidy's subsequent death.
Thus, thetrid judge did not abuse his discretion by denying Catchings a new trid.

IV.CONCLUSON

147. The issues raised by the appdlant are without merit. Accordingly, the conviction of murder and
sentence of life imprisonment is affirmed.



148. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS AFFIRMED.

PITTMAN, ROBERTS, SMITH AND MILLS, JJ., CONCUR. BANKS, J., DISSENTSWITH
SEPARATE WRITTEN OPINION JOINED BY LEE, C.J., SULLIVAN, P.J., AND McRAE, J.

BANKS, JUSTICE, DISSENTING:

149. Because | believe that the trid court erred with regard to the deliberate design ingtructions, | dissent.

160. The mgority maintains that the giving of the deliberate design indtruction S5 was "harmless error™
basad on its conclusion that the mandaughter ingtruction S-6 was not warranted. The conclusion that the
mand aughter instruction was unwarranted gppears to be based on the fact that Catchingss defense at trid
was "sdf-defense” The mgority then quotes and relies upon Blanks v. State, 542 So. 2d 222, 227 (Miss.
1989), asserting that, based on Catchingsstria defense strategy, “there is no reasonable factual scenario
under which the jury may reasonably have concluded [under the ddliberate design ingtruction], that [the
appdlant's] premeditated design to kill, if any existed in hismind but for an instant before the fatd act.” | d.

151. In Blanks we noted that the defendant saw the victims damage the post on his house and "pursued
them for severd miles, pulled abreast of them and opened fire" Blanks v. State, 542 So. 2d at 227.
Blanks pulled in front of the victims, "stopped his car, loaded his gun, and fired." I d. We said that "[u]nder
any interpretation, enough time e gpsed--close to fifteen minutes--that the law charged Blanks to cool his
temper and act reasonably." | d.

152. In the instant case, the facts reved that Catchings had averba confrontation with Cassdy insde the
Short Stop restaurant. While leaving the Short Stop, Catchings saw Cassidy outside of aliquor store.
Catchings asserts that he called out to Cassdy, saying "Hey, man, what's your problem.” According to
Catchings, Cassdy then waved a knife and cursed and threatened him. In response, Catchings immediately
grabbed a saw horse and struck Cassdy in the head. It is gpparent that the trid court felt that this evidence
warranted the giving of a mandaughter ingruction. | cannot agree with the mgority thet the tria court wasin
error.

163. The ddiberate design ingruction S-5 isin hopeess conflict with the mandaughter ingruction S-6. As
we hddin Windham v. State, 520 So. 2d 123, 125 (Miss. 1987), "it isa contradiction in terms to Sate
that a'deliberate design’ can be formed at the very moment of the fata act. Moreover, it is possiblefor a
ddliberate design to exist and the daying nevertheless be no greater than mandaughter."() This conflict may
not be resolved, as the mgjority suggests, by declaring the mandaughter defense unavailable. On the facts of
this case, the mandaughter ingtruction was properly given.

154. Furthermore, the mgjority asserts that the denia of proposed jury ingtruction D-17, defining deliberate
design, was not error, based on the granting of other ingtructions which fully and properly indructed the
jury. Mgority opinion ante p. 16-17. In light of the necessity of S-6, | do not believe that the trid court's
failure to grant ingruction D-17, which would have aided the jury in considering ingtruction S-1, can be



excused. The denid of ingtruction D-17 was particularly improper because the trid court erroneoudy
granted the State indruction S-5, further defining "deliberate desgn.”

165. Because | believe that ingtructions S-5 and S-6 werein conflict, asin Windham, and that the tria
court erred in denying proposed jury ingtruction D-17, | would reverse the judgment and remand this matter
for anew trid.

LEE, CJ., SULLIVAN, P.J., AND McRAE, J., JOIN THIS OPINION.

1. Although | dissented in Windham v. State, 602 So. 2d 798, 808 (Miss. 1992) (Windham I 1), my
opinion in that case has no bearing on my gpplication of Windham v. State, 520 So. 2d 123 (1987)
(Windham 1) in the present case. | continue to adhere to my views asto the "depraved heart” provisons
within our murder Satute.



