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EN BANC.

MILLS, JUSTICE, FOR THE COURT:

1. The motion for rehearing is granted, the origina opinion iswithdrawn, and this opinion is subgtituted
therefor.

STATEMENT OF THE CASE

2. The City of Gulfport filed an eminent domain action to condemn the water and sewage facilities and
certificates of public convenience and necessity of Orange Grove Utilities on October 6, 1996. Orange
Grove then filed a motion to dismiss. Thetrid court granted Orange Grove's motion to dismiss and held that
the City of Gulfport was without authority to condemn any of the Orange Grove certificated areas or
fadilities lying beyond the City of Gulfport's corporate limits. The Court aso held that the City of Gulfport



was firgt required to cancel Orange Grove Utilities certificate of public convenience and necessity in order
to acquire the certificated areawithin the city limits. The city submits that the ruling of the trid judge was
erroneous and specificdly assigns the following issues as error:

|.WHETHER THE TRIAL COURT ERRED IN HOLDING THAT WATER AND
SEWER UTILITIESARE NOT EXCLUDED FROM THE CANCELLATION
REQUIREMENTSOF MISS. CODE ANN. § § 77-3-17 & 77-3-21.

II. WHETHER THE TRIAL COURT ERRED IN HOLDING THE CITY WASWITHOUT
AUTHORITY TO CONDEMN ORANGE GROVE'SFACILITIESAND CERTIFICATES
BEYOND THE CITY LIMITS.

Il. WHETHER THE TRIAL COURT ERRED IN HOLDING THAT THE CITY'S
ACQUISITION OF A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
ISA PREREQUISITE FOR CONDEMNATION OF ORANGE GROVE'SCERTIFICATE
OUTSIDE THE CITY LIMITS.

IV.WHETHER THE TRIAL COURT ERRED IN ALLOWING ORANGE GROVE TO
OFFER EVIDENCE AND TESTIMONY ON ITSMOTION TO DISMISSOVER THE
OBJECTION OF THE CITY.

V.WHETHER THE TRIAL COURT ERRED IN FAILING TO ADVISE THE CITY
THAT THE MOTION TO DISMISSWASBEING CONVERTED TO A MOTION FOR
SUMMARY JUDGMENT AND FAILING TOALLOW THE CITY ADEQUATE TIME
TO RESPOND.

VI.WHETHER THE TRIAL COURT ERRED IN GRANTING ORANGE GROVE'S
MOTION TO DISMISS.

STATEMENT OF THE FACTS

113. In 1991, the Harrison County Chancery Court granted the annexation of a portion of land north of
Interstate 10 to the City of Gulfport. The annexation brought alarge part of the Orange Grove Utilities, Inc.
certificated areawithin the City of Gulfport. The remaining Orange Grove areais within five miles of the city
limits. Due to this annexation, the City of Gulfport filed an eminent domain action to condemn Orange
Grove's water and sewage facilities and certificates of public convenience and necessity. Orange Groveisa
privete utility and has a certificate of public convenience and necessity from the Public Service Commission.

4. In the annexation proceeding, the Harrison County Chancery Court found that because of septic tanks
inthe areg, "A potentid health hazard exists within the PAA (proposed annexation areg) which poses a
threat to the hedlth of the residents of both the PAA and the City." Orange Grove was not a party to the
annexation and the utility clams there were no findings by the court which involved public necessity for the
condemnation. Both parties agree that if the city were to acquire only a portion of the Orange Grove utility
area, severd resdentsin the area outside the corporate limits of Gulfport would be left without supply
facilities or pumping stations. Thiswould leave these citizens without water or sewer service. The city
gppedls from the Harrison County Chancery Court's decision to dismiss the condemnation proceedings.

|.WHETHER THE TRIAL COURT ERRED IN HOLDING THAT WATER AND



SEWER UTILITIESARE NOT EXCLUDED FROM THE CANCELLATION
REQUIREMENTSOF MISS. CODE ANN. 88 77-3-17 & 77-3-21.

5. Thetrid court ruled :

Section 77-3-17 requires the City of Gulfport to first cance Orange Grove Utilities certificate before
seeking to take by eminent domain the Orange Grove Utilities, Inc. certificated area within the city
limits

The city contends this ruling was error and that according to the same statutes water and sewer are
excluded from this requirement. Orange Grove submits that a reading of Miss. Code Ann. § 77-3-17 will
make it clear that water and sewer are included in the cancellation requirement.

6. Section 77-3-17 Statesin pertinent part:

Any municipdity shal have the right to acquire by purchase, negotiation or condemnation the facilities
of any utility thet is now or may heresfter be located within the corporate limits of such municipdity;
provided, however, prior to any municipaity exercigng the right of eminent domain as provided
herein, the commission shall determine that the certificate of public convenience and necessity granted
to the utility pursuant to Section 77-3-13 for the service areawherein such facilities are located, shall
be cancelled as provided in Section 77-3-21.

Miss. Code Ann. 8 77-3-17 (1991).
7. Section 77-3-21 provides:

Prior to any municipaity exercising the power of eminent domain as provided in Section 77-3-17, the
commission shdl determine that the certificate of public convenience and necessity granted to the
utility pursuant to Section 77-3-13 for the service areawherein such facilities are located, shdl be
cancelled as provided in this section. Nothing in this paragraph shall be construed to include
servicefor water and sewage.

Miss. Code Ann § 77-3-21 (Supp. 1998)(emphasis added). From aplain reading, it is abundantly clear
that contrary to Orange Grove's supposition, water and sewage utilities are excluded from the cancellation
requiremen.

118. Orange Grove opines that because the last sentence of 8§ 77-3-21 was changed in 1992 to read
"nothing in this paragraph” from its earlier reading "nothing in this section,” this must mean the paragraph is
not gpplicableto § 77-3-17. However, § 77-3-17 specificaly includes by reference the language in 8 77-
3-21. Wefail to see how the change of the word "section” to "paragraph”affects interpretation. Orange
Grove states, "The last sentence of Miss. Code Ann. 8§ 77-3-21(Rev. 1991) is confusing and appears
amog as an afterthought.” This sentence has been reviewed by the legidature on at least two occasions; it
was added in 1987 and the wording was changed in 1992. The lagt sentence is not an afterthought and
must be interpreted along with the rest of the Statute. Interpreted according to plain meaning, the
cancellation requirement is not gpplicable to water and sewage utilities. The Public Service Commission
shared this conclusion and issued an order in this case on November 17, 1997. The PSC found Miss.
Code Ann. Section 77-3-21 specificaly excludes water and sewer utilities. Therefore, the commission
found the city is not required to cancel the certificate in issue for areas within the city limits and newly



annexed aress.

119. In addition to the construction argument, Orange Grove contends thet if we interpret Sections 77-3-17
et. seg. to exclude water and sewage, the statutes are unconstitutional. When a party challengesthe
conditutiondity of aMissssippi satute, we have held that party must prove unconditutiondity beyond a

reasonable doubt. Cities of Oxford, Carthage, Louisville, Starkville, and Tupelo v. Northeast
Mississippi Elec. Power Ass'n, 704 So.2d 59, 65 (Miss. 1997).

We adhere here to the rule that one who Is alegidative enactment must overcome the strong
presumption of validity and such assailant must prove his conclusons affirmatively, and clearly
establish it beyond a reasonable doubt. All doubts must be resolved in favor of vdidity of a atute. If
possible, a court should construe statutes so as to render them condtitutiona rather than
uncondtitutiond if the statute under attack does not clearly and gpparently conflict with organic law
after fird resolving al doubtsin favor of validity.

Id. (quoting Loden v. Mississippi Pub. Serv. Comm'n, 279 So.2d 636, 640 (Miss. 1973)).

1110. Orange Grove submits a reading excluding water and sewage utilities condtitutes a "willful deprivation
of [Orange Grove's] vauable property rights without due process of law and would condtitute an officia
policy of prgudicid favoritism by denid of equa protection of the laws of the Conditution of the State of
Missssippi and the laws of the Congtitution of the United States.” Orange Grove argues there is no rationa
basis to protect other utilities in a condemnation suit and not provide the same protection to water and
sewage utilities.

111. The city argues authority exists for the disproportionate trestment of water and sewer utilities. We have
held that water and sawage are health hazards and should be treated differently from gas, eectric, and
communication utilities. Hinds-Rankin Metropolitan Water & Sewer Ass'n v. Mississippi Pub. Serv.
Comm'n, 263 So.2d 546, 554 (Miss. 1972). We stated, "Discrimination is not illega where thereis
between the classes some natura and substantial difference germane to the subject and purposes of the
legidation." 1d. at 553(quoting 16A C.J.S. Congtitutional Law 8§ 490 at 249-251(1956)). The city contends
thisisarationa reason for the distinction drawn by the statute and submits the reason is exemplified in its
gtuation.

12. The city cites the chancery court's findings in the prior annexation proceeding which noted a potentia
hedth hazard existing within the PAA (proposed annexation area). The chancery court found septic tanksin
the Orange Grove area pose a threet to the hedth of resdentsin the city and the PAA. The city suggests
other rationd reasons for treating water and sewer utilities differently. For hedth and safety, the city submits
the cancdlation requirement should not apply to sewer utilities Snce municipdities have the power to
connect citizensto acentral sewer system while a private sawer company might not. Findly, the city is
unable to provide fire protection without control of the water syslem. The city suggeststhisis arationa
reason to treet water utilities differently with regard to the cancelation requirement.

113. We find the arguments of the city persuasive, and since any doubts should be resolved in favor of the
date, thetria court's ruling was in error. According to a plain meaning interpretation of the statute, water
and sewer utilities are excluded from the eminent domain cancelation requirement as prescribed by Miss.
Code Ann. Sections 77-3-13 et. seq.



II. WHETHER THE TRIAL COURT ERRED IN HOLDING THE CITY WASWITHOUT
AUTHORITY TO CONDEMN ORANGE GROVE'SFACILITIESAND CERTIFICATES
BEYOND THE CITY LIMITS.

7114. The city assertsthat its power of eminent domain is derived from the generd powers given
municipaities in sections 21-27-23 &t. seq. Snce water and sewer are excluded from the specific provisons
St out in chapter 77 of the code. The city submits that since amunicipality is authorized to service areas up
to five miles beyond the city limits, it should be able to condemn fadilities thet are within five miles of the aty
limits Miss. Code Ann. § 21-27-39 (1990).

9115. To the contrary, Orange Grove asserts Sections 21-27-23 et. seg. convey no authority for a
municipality to condemn property. If thereis any authority, Orange Grove submits the more specific Statutes
st out in Chapter 77 include water and sewer utilities and control over these generd statutes. Orange
Grove assarts that interpretation of the statutes as the city suggests is absurd since the specific statutes
would provide more protection for utility companies within the city limits than the generd statutes would
provide for utilities outsde. Since the city's interest is much stronger within the city limits, Orange Grove
assartsthisisnonsenscd.

116. A review of the legidative higtory hasyidded no smple answers. Thereis adearth of legidative history
on thistopic. The hill goproving the amendments to these Satutes was vetoed by Governor William A.
Allainin 1987, and the bill was passed after both the house and senate voted to override. However, Gov.
Allain's concerns centered around stripping municipdities of eminent domain rights by enacting new
safeguards for private utilities. There was no reference to the exemption of water and sewer utilitiesin his
comments to the Mississippi Senate nor were there any comments from the House or Senate members on
the topic. See 1987 Mississppi Senate Journa, Vol | Regular Session, 1118. Orange Grove isincorrect.
Section 21-27-23 does give municipdities the authority to condemn property necessary for creation and
maintenance of public utilities. Asthetitle of the section suggedts, this part of the code gives municipalities
the authority to acquire property in order to create, maintain, and operate public utility service. Miss. Code
Ann. 8§ 21-27-23 (f) (Supp. 1998).

1117. If the property is acquired through eminent domain, this section requires the exercise be consistent
with Sections 11-27-1 through 11-27-51. 1d. In thisregard, we have hdd, "municipd utility Satutes are
subordinate to contrary provisons of the 1956 Act if it is clear that the legidature so intended.”_Cities of
Oxford, Carthage, Louisville, Starkville & Tupelo,704 So.2d at 69 (ating Mississippi Pub. Serv.
Comm'n v. City of Jackson, 328 S0.2d 656 (Miss. 1976)). The provisions of the 1956 Act include the
Municipaly Owned Utilities Act and the Municipa Electric Power Plant Law of 1936 (§ § 21-27-11, €.

seg. and 77-5-401, et. seq.). Cities of Oxford, Louisville, Starkville & Tupelo, 704 So.2d at 69.

118. It was not the legidature's intent to subordinate the 1987 amendments (including sections 77-3-17 €.
seq.) to the 1956 Act. It is clear and has been discussed suprathat Section 77-3-21 exempted water and
sawer utilities from the amendments requiring cancellation of the exidting utility's certificate of public
convenience and necessity; however, Section 77-3-17 provides:

Any municipdity shdl have the right to acquire by purchase, negotiation or condemnation the facilities
of any utility that is now or may hereafter be located within the cor porate limits of such municipdity.

Miss. Code Ann. 8 77-3-17(1991)(emphasis added).



119. Thefact that a part of this same Statute excludes water and sewer utilities from the cancellation
requirement does not mean the language of section 77-3-17 is subordinate to the 1956 Act. Therefore, this
more specific statute controls over the genera grant of authority found in Sections 21-27-11 et. seq. The
plain meaning of this Satute leaves no doubt that the city has no authority to condemn areas lying outsde its
corporate limits. The PSC agreed with thisdecison inits order in this case. It found:

Missssppi Code Annotated, 8 77-3-17, which provides that a municipality may have theright to a
condemnation of facilities which are now or may heregfter be located within the corporate limits of a
municipdity refersto the time of enactment, and not that a municipality may condemn facilities outsde
the corporate limits prior to annexation of said area. Therefore, the Commission finds that the City
does not have standing to bring an action for persons located outside the City's corporate limits.

There was no error in the lower court's finding that the City of Gulfport was without standing to bring a
condemnation action for the arealocated outsde its corporate limits. This assgnment is without merit.

Il. WHETHER THE TRIAL COURT ERRED IN HOLDING THAT THE CITY'S
ACQUISITION OF A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
ISA PREREQUISITE FOR CONDEMNATION OF ORANGE GROVE'SCERTIFICATE
OUTSIDE THE CITY LIMITS.

1120. Because we have dready addressed the City'sinability to condemn areas outsde the city limitsin the
second assignment of error, this assgnment is moot.

IV.WHETHER THE TRIAL COURT ERRED IN ALLOWING ORANGE GROVE TO
OFFER EVIDENCE AND TESTIMONY ON ITSMOTION TO DISMISSOVER THE
OBJECTION OF THE CITY.

V.WHETHER THE TRIAL COURT ERRED IN FAILING TO ADVISE THE CITY
THAT THE MOTION TO DISMISSWASBEING CONVERTED TO A MOTION FOR
SUMMARY JUDGMENT AND FAILING TOALLOW THE CITY ADEQUATE TIME
TO RESPOND.

VI.WHETHER THE TRIAL COURT ERRED IN GRANTING ORANGE GROVE'S
MOTION TO DISMISS.

21. This Court has ruled that when the trial court considers matters beyond the mere pleadings, amotion
to dismissis ordinarily converted to amotion for summary judgment. M.R.C.P. 56. These two motions are
"interchangeable and readily convertible procedura vehicdles™ Biasv. Bias, 493 So.2d 342, 344 n.2 (Miss.
1986). When atrid judge converts amotion to dismiss to amotion for summary judgment by review of
matters outside the pleadings, the judge mugt give the parties involved ten days notice. Palmer v. Biloxi
Reg'l Med. Ctr., 649 So.2d 179, 183 (Miss. 1994). To avoid prejudice, it is necessary to strictly enforce
this rule and give the parties a chance to present materia in opposition to the motion. 1d. It is apparent that
the origind moation to dismiss was converted by the court into amotion for summary judgment and the city
should have been alowed moretime.

122. In this case, awitness was alowed to testify and bring a chart which she explained. Upon objection,
thetrial judge overruled counsel's request for additiona time to prepare and present evidence consstent



with amotion for summary judgment. The court stated: "Wéll, you've got one hour. Give them the name of
your witnesses, and where they are, and when he can get them in here, and I'll give him time to talk to them
before they take the witness stland.” Counsdl again objected that he would not have timeto find his
witnesses. He stated opposing counsdl should have filed an affidavit prior to the hearing. The court replied,
"] fed like an hour is reasonable.” The lower court erred in alowing Orange Grove to introduce testimony
and evidence outdde the pleadings in amoation to dismiss or in the dternative falling to give notice to
opposing counsd of the decision to treat the motion as one for summary judgment. Due to this error and our
discusson in assgnments | and 11, this matter is remanded to the trid court for consstent proceedings.

CONCLUSION

123. Thetrid court erred in its decison that water and sewer utilities are subject to the cancellation
requirements of Section 77-3-21. In addition, errors were committed in granting the Motion to Dismiss.
Therefore, the judgment below is affirmed in part and reversed in part, and this cause is remanded for
proceedings cond stent with this opinion.

124. AFFIRMED IN PART; REVERSED IN PART; AND REMANDED.

PRATHER, C.J., SULLIVAN AND PITTMAN, P.JJ., BANKS, McRAE, SMITH AND
WALLER, JJ., CONCUR.



