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EN BANC.

McRAE, JUSTICE, FOR THE COURT:

11. This caseinvolves an gpped from the decision of the Circuit Court of the First Judicid Didrict of Hinds
County which declared Henry L. Brington qualified as a candidate for the office of Circuit Clerk of Hinds
County, Missssippi. Because of Brington's failure to rescind his Madison County homestead exemption or
to produce evidence establishing residency esawhere, we reverse the lower court and conclude heis not
quaified to be a candidate in the race for Circuit Clerk of Hinds County.

2. Henry L. Brington submitted an gpplication for candidacy as an independent candidate for the office of
Circuit Clerk of Hinds County, Mississppi to the Hinds County Election Commission ("Commission™) on
March 1, 1995. The Commission wrote Brinston on March 31, 1995 informing him that without further
proof of hisresdency in Hinds County, he would not be qudified to run for office in Hinds County. The



Commission based its decison on Bringon's homestead exemption documentation which established him as
aMadison County resdent. The Commission wrote Brinston on September 7, 1995 and informed him
again to present proof of residency in Hinds County. By letter dated September 7, 1995, Brinston informed
the Commisson that his homestead exemption was clamed in Madison in January of 1994, but that he had
changed his residency to his mother's house in Hinds County to 2421 Newport Street in Jackson due to
marita problems. He aso provided additiona evidence of his attempt to establish resdency in Hinds
County.

113. On September 13, 1995, the Commission denied Brinston's application for candidacy based on
Brington's fallure to rescind his homestead exemption filed in Madison County. Brington filed a petition for
judicid review with the Circuit Court of the Firgt Judicid Digtrict of Hinds County pursuant to Miss. Code
Ann. § 23-15-963 (1972). After an expedited hearing on September 29, 1995, the trial court reversed the
Commission's decison and entered an order finding Brinston qudified as a candidate for Circuit Clerk of
Hinds County. Thetria court subsequently denied the Commission's mation for reconsderation. The
Commission appeded by Bill of Exceptionsto this Court pursuant to Miss. Code Ann. 8 23-15-963(6)
(1972).

4. Since this case does not concern the qudifications of legidative candidates, we find the case of Gadd v.
Thompson, 517 So. 2d 576 (Miss. 1987), overruled in part by Foster v. Harden, 537 So. 2d 905
(Miss. 1988)) contralling in this matter. In Mississippi, residence and domicile are synonymous for
election purposes. Gadd, 517 So. 2d at 578. The county of domicile requires that an actua residence be
voluntarily established with a bonafide intention of remaining in thet county for an indefinite period of time.
Id. at 578; Smith v. Smith, 194 Miss. 431, 434, 12 So. 2d 428, 429 (1953).

5. In Gadd, this Court determined the residence of alegidative candidate for purposes of Article 1V, 8 41
of the Missssppi Conditution. We held that “the filing of a homestead exemption conclusively establishes
domicile for eectora purposesin the county of filing, regardless of circumstancesindicating thet certain ties
to other counties fill exig." Gadd, 517 So. 2d at 579. Because an individua must be permitted to prove
that his resdency is somewhere other than it might appear, this Court clarifies this holding to mean thereisa
strong but rebuttable presumption of residency in the county where the homestead exemption isfiled. The
location of the homestead exemption creates this strong presumption because of the benefit in the form of
tax relief one receives by filing.

6. A closer ook at the Gadd case demondtrates that Gadd never negated the presumption that his
residence was in the county where hefiled his homestead exemption. I d. at 577-78. The facts revealed that
Gadd remained on the voting rollsin the county he sought candidacy, but that he owned no red property in
that county. 1d. at 577-78. Although Gadd maintained a post office box in the county in which he desired to
be dected, he had filed his homestead exemption and paid taxes in a county other than the one in which he
was seeking eection. 1 d. at 577-78. Because Gadd's homestead exemption was filed in another county and
he introduced no other compelling evidence proving resdency esewhere, this Court declared Gadd
unqudified to be a candidate and de-certified him as anominee for the state legidature. Id. at 579.

7. Thefacts of the case at hand are anal ogous to the Situation presented in Gadd. Brinston's homestead
exemption was filed in Madison County athough he remained on the vating rollsin Hinds County.
Consequently, there is a strong presumption that his residence was in Madison County. Brinston was
notified by the Commisson of problems with his qudifications based on his homestead exemption in



Madison County, yet he failed to take any kind of corrective action to prove his homestead wasin a
location different than it gppeared to be. Brinston has shown nothing other than a mailing address at his
mother's house in an attempt to establish residency in Hinds County. He has received the benefit of his
homestead exemption for the entire year in Madison County. Therefore, the lower court's judgment in this
caeisreversed as Henry L. Brington is not qudified to run for the office of Circuit Clerk of Hinds County,
Missssppi.

18. REVERSED AND RENDERED.

LEE, CJ.,,PRATHER AND SULLIVAN, P.JJ.,PITTMAN AND SMITH, JJ., CONCUR.
BANKS, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY ROBERTS, J.
MILLS, J., NOT PARTICIPATING.

BANKS, JUSTICE, DISSENTING:

119. Today's decision has no practical effect on the parties. Indeed, Brinston suggested that the apped was
mooted by the decison of the Election Commission to comply with the order of the circuit court and place
his name on the ballot rather than take advantage of the automatic stay of that decison which obtained
when this appeal was taken. Moot or not, however, it is clear from the record that Brinston's campaign was
of little real consequence{2 What isimportant is the precedent we establish. Because | believe that the
court errsin applying Gadd(! to the facts of this case, | dissent.

110. To begin, | must confessthat if Gadd were before the court today, | would not have voted for the
majority opinion. In my view, the electoral processis not well served by the erection of barriersto a
candidacy that have no relevance to the issue a hand which isthe expresson of the will of the mgority of
the electord unit with respect to its representatives. | would not have regarded the filing of the homestead
exemption gpplication as digpostive of the issue of resdency for eectord purposes asthis Court did in
Gadd. To the extent that the mgjority opinion retreats from that position, | agree with its direction. It does
not go far enough, however.

111. Moreover, the majority, by applying its lessened standard to the evidence before it, has assumed the
role of fact finder. The origind decision of the Election Commission gpplied Gadd as written rather than as
interpreted by the Court today. Thetrid court decison distinguished Gadd on the facts but it has never had
the opportunity to determine whether the presumption decreed today had been overcome.

112. If the issue isto be decided here, | bdlieve that the evidence before the court is sufficient to rebut the
presumptive effect of thefiling of an application for homestead exemption which the maority bestows upon
that occurrence. Firg, the evidence suggests that Brinston gpplied for a Madison County homestead
exemption in 1994, not 1995, the year here in question. Later in 1994, he was separated from his wife and
he moved back to Hinds County. He never removed his name from the voting rolls in Hinds County. He
was, a dl times relevant, employed in Hinds County. Thetria court found, based upon unrefuted evidence,
that Brinston had marital problems and that from and after November 1994 he continuoudy resided at
2421 Newport S. in the City of Jackson, Hinds County. As distinguished from Gadd, the office sought by



Brington required residency for aperiod of only thirty days, not the two-year requirement applicable to
legidative candidates.

113. Thetria court aso noted the difference between the homestead exemption application in Gadd and
that used in the present case. The Gadd application suggested that the home in question was Gadd's sole
residence. Brinston's gpplication made no such assurance, referring instead to his "primary home."

124. Findly, in order to give thefiling of a homestead exemption gpplication presumptive effect, there must
be afinding that such an gpplication was filed. Our statutory scheme respecting applications for homestead
exemption require no annud application, only if there has been no change in "the property description,
ownership, use or occupancy since January 1 of the preceding year." Miss. Code Ann. 8§ 27-33-31 (1995).
In the event of such achange, anew gpplication is required. Thetrid court found no new application for
homestead exemption in evidence and that, while taxes had been paid in March 1995, these taxes were for
the year 1994. It is not clear then, whether Brinston ever received in tax benefit for the year 1995. Whether
he did or nat, it is perfectly clear that he made no affirmative declarations for the year 1995 out of which a
presumption of residency could arise.

1115. For the foregoing reasons, | would affirm the judgment of the circuit court.

ROBERTS, J., JOINSTHIS OPINION.

1. InFoster, this Court overruled Gadd to the extent that it was incons stent with the Missssppi
Condtitution of 1890, art. 1V, § 38 which vests competence of alegidative candidate's quaifications in each
house of the legidature. Foster, 536 So. 2d at 907.

2. Thereislittle to indicate that there was ared campaign and Brinston's dilatory response to the resdency
issue as chronicled by the mgority may be taken as evidence of the seriousness of the endeavor.

3. Gadd v. Thompson, 517 So. 2d 576 (Miss. 1987), overruled in part by Foster v. Harden, 537 So.
2d 905 (Miss. 1988).



