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SOUTHWICK, J., FOR THE COURT:

1. Thisisan apped from an order of the Simpson County Chancery Court changing child custody from the
mother to the father. On apped the mother argues that the chancellor erred in finding a materia changein
the child's circumstances justifying a change in custody. She also seeks attorney’s fees. We find that the
chancdlor's primary reason for changing custody is not a judtification permitted by controlling precedent.
Therefore we reverse and remand for further proceedings.

FACTS

2. On duly 7, 1995, Linda Juawice Stringer Sullivan and Rodney Lane Stringer were granted a divorce on
the grounds of irreconcilable differences. By mutua agreement, primary custody of the coupl€'s three-year-
old daughter, Hillarie Lane Stringer, was given to the mother, while the father was to have liberd vigtation.



3. After Rodney Stringer remarried, he filed on March 31, 1997, a petition for modification. The portion
of the petition relevant to this gpped requested that primary custody of Hillarie Stringer be granted to
Rodney Stringer. Trid was held on October 14, 1997. The court ruled from the bench to transfer custody
to Rodney Stringer effective December 25, 1997, at 5:00 p.m.

14. Sullivan filed several motions to stay both with the trid court and the supreme court, but each was
denied.

DISCUSSION
Issue 1: A material changein circumstances justifying change of custody

5. Severd witnesses testified as to improper conduct by the mother, Linda Sullivan. These included
acohol abuse & anumber of parties, giving acohol to minors including the minor daughter, offering drugsto
minors, making romantic advances towards a teenage boy, physica abuse of the child, staying a couple of
nights with one man while having a different live-in mae friend, driving while intoxicated, letting the child
stay up until early in the morning, threstening suicide, dlowing the child to deep in the bedroom with Linda
and amae companion, and having sex with aman while the child was in the bed. The truth of much of this
was contested. The chancellor did not make fact-findings as to most of these events.

116. The chancellor principaly rdied in his opinion on the multiple sexud relaionships that the mother
maintained. It was the existence of those rdationships, not any finding that fornication or other sexud
activities occurred in view of the daughter (with one possible exception), that underlie his decison. He never
found that drug abuse, propositioning a teenager, or many of the scandalous charges were true. In fact, on
severd occasions the chancdllor sated that he believed that the mother was afit parent. If that isto be
taken as afinding, that should mean that the chancellor rgected alarge portion of the charges.

7. We will accept a chancdllor's fact-findings if they are supported by subgtantid evidence, unlessthere
has been an abuse of discretion or manifest error. In addition, gpplication of an erroneous legd standard to
the facts may cause reversa. Cummings v. Benderman, 681 So. 2d 97, 100 (Miss. 1996).

118. Regarding abuse of dcohoal a a number of parties, the chancellor determined that while Sullivan had on
previous occasions consumed too much acohal, it was neither illegd nor terribly sgnificant to his decison.
Neither was the court convinced that physical abuse had occurred given that there were only one or two
instances of marks on the child and the parties disputed the cause.

119. Other than the events of cohabitation that will be discussed below, the chancelor made no other
findings. The supreme court has held that "[a]s to issues of fact where no specific findings have been
articulated by the chancellor, this Court proceeds upon the ‘assumption that the chancellor resolved dl such
fact issuesin favor of the gppdlee™ Anderson v. Anderson, 692 So. 2d 65, 72 (Miss. 1997) (quoting
Love v. Barnett, 611 So. 2d 205, 207 (Miss. 1992)). We interpret that only to mean that to the extent
other facts are needed to support the chancellor's analysis of the law, those facts would be implicitly found.
However, if the incorrect legal standard was applied, we will not infer the facts necessary to support other
law that the chancdllor did not andyze. That becomesimportant in this case. The inference isthet in the
written or spoken opinion, the judge expressed some findings and failed to articulate the other findings that
he must have made to reach the result under the law that he gpplied. There would be no such logica
inference if the judge did not even expresdy consder certain law. Here, the relevant law iswhat hasto be



proven in order to change custody.

1110. What the court relied upon here was a concern "that this mother has lived with three different people
prior to marrying the last person." The chancdlor found:

There was no question for sx months[Linda Sullivan] lived with one man without the benefit of
marriage with the child present, with the child deegping in the bedroom. Likewise, with her present
hushand she has done that. This court finds that in and of itsdf would judtify amaterid changein
circumgtances that would adversdy affect the child. In doing this, the court with afive year old being
subjected to seeing ether of the parent, and in this case the mother, living with a person that sheis not
married [to] has got to be affected. These first years with the child at her age has got to leave
impressions.

111. The chancellor was aso of the gpparent belief that Ms. Sullivan would not be married to that third man
if not for the proceedings regarding custody of the daughter. Parts of the chancellor's opinion suggest that he
rejected the other dlegations. The chancedlor pointed out that Ms. Sullivan had married, thus stopping what
he percelved as the principad harm that she was causing her child. The chancdllor noted that she was
attending school in an effort to improve hersalf. Most importantly, he declared that "[t]his Court specificaly
is not finding the mother unfit. | want to make sure that that is clear on the record. The court finds that both
parties are fit and proper persons.” The chancellor later determined that while the father had the best
parenting abilities, he dso felt the mother was a good parent. Moreover, the trid court acknowledged "[t]he
fact that the mother has had problems, she is correcting those problems and, in fact, evidently about back to
where she needsto be." He fdt "the mother [was] on the right track."

112. A finding that the mother was afit parent islogically inconsstent with a ungtated finding that she had
sex with aman while her child wasin the bed, offered drugs and dcohal to minors, or engaged in other of
the charged conduct. Nonetheless, we are loath to imply that he found the other charges were basdless,
especialy when the absence of findings generally supports the lower court decision, not weskensit. We
conclude that no inference can be made about the other dlegations.

113. The primary factor governing the chancedllor's decison was the relationships Linda Sullivan had out of
marriage. It is undisputed that she carried on consecutive rdationships with at least three different men over
the course of approximately 18 months. Whether such conduct can condtitute a materia changein
circumgtances judtifying a change of custody isour issue. Thisisaquestion of law and as such it is reviewed
de novo.

114. Modification of custody should not occur unless there "has been amaterid change in circumstances
which adversdy affectsthe childswefare" Cheek v. Ricker, 431 So. 2d 1139, 1143 (Miss. 1983). We
note first that cohabitation between persons not married to each other is againgt the law in Mississippi.
Miss. Code Ann. 8 97-29-1 (Rev. 1994). That this law is frequently broken has been recognized by the
supreme court, but till cohabitation "remains a crime againgt public morasand decency . . . ." Davis .
Davis, 643 So. 2d 931, 935 (Miss. 1994). Commission of crimes by acustodiad parent, even if they are
only about sex, is properly the concern of achancdlor.

1115. The chancellor's bench opinion Ieft little doubt asto his fedings about the impact of alive-in
relationship between a custodia parent and her paramour both on society as awhole and achild in



particular. Severa excerpts from the chancdlor's opinion make this quite clear:

The court however is very concerned with the fact that this mother has lived with three different
people prior to marrying the last person.

**k*

[T]his court, of course, setting forth it will not tolerate people living outside marriage while the children
are present.

**k*

The mother since she has corrected what this Court fedsis amgor problem with society nowadays
and, of course, | can't correct al of what this court considers problems with people living together
outside the scope of marriage. She has, in fact, corrected that and therefore the court is further going
to give her the child during the summer months. . . .

**k*

And when | say that | think that the mother is a good parent and maybe sheis growing of age and
redlizing what she has done as far as having these other men in the house with the children, and the
Court cannot stress enough that this greatly concerns the court.

* k%

[Prior to the filing of the petition her [the mother's| stability asfar as her relationship with men after
the divorce of the parties lacks something. . . .

Any other factor rlevant, the court is satisfied that | have addressed what in this case to this Court
was probably the controlling factor and thet is the relationships with these men outsde the sanctity of
marriage with the child present.

*k*

[1]f ether of these parties should experience maritd difficulties, they are not to have any member of
the opposite sex to stay overnight in the presence of thischild. If | find out that they have, | will take

whatever appropriate steps are necessary.

* k%

| amnot going . . . to put up with anybody living and having a member of the oppodite sex present that
they are not married to when a child, especidly afemae child, is present.

1116. The impact of these relaionships, either by themsalves or in conjunction with other factors, mugt riseto
alevd judtifying a change in custody. The supreme court has made plain, despite the crimina nature of these
acts, that cohabitation is relevant only to the extent it can be shown to affect the child adversdly. Cheek v.
Ricker, 431 So. 2d 1139, 1144 (Miss. 1983). In effect the supreme court has indicated that the mores of
modern society are such that moral conduct by a custodid parent is difficult to make arequirement in a
divorce. Absent afinding of some conduct harmful in a more specific sense than the certain knowledge of



sexud relations between unmarried adults, one of whom is the custodia parent, the court has held that
custody cannot be withheld on that badis.

{17. Regarding custody in a divorce proceeding, the Missssippi Supreme Court has held:

The question addressed by this child custody appedl is whether the fact of adultery precludes, per se,
the award of custody to the offending spouse. This Court holds that the fact of adultery alone does
not disqualify a parent from custodianship but that the polestar consideration in origind custody
determinations is the best interest and welfare of the minor child.

Carr v. Carr, 480 So. 2d 1120, 1121 (Miss. 1985).

1118. Building on this basic theme, the state high court has determined that "[i]f the mother'sindiscretions
with another man do not, in adivorce action, condtitute a per se barrier to an award of child custody, it
makes no sense that such a barrier should be erected in custody modification proceedings.” See Cheek
431 So. 2d at 1144-45.

119. Six years after Cheek, the supreme court stated that maintaining a sexud relationship outside of
marriage is nat, by itsdlf, sufficient grounds for modification of child custody. Phillips v. Phillips, 555 So.
2d 698, 701 (Miss. 1989).

120. What we are left with is that the existence of the relationship isinsufficient, but if the rdaionship is
coupled with other conduct that indicates the custodid parent's behavior is harmful in additiond ways,
custody can be changed. The chancellor was reluctant to make findings on the other dlegations other than
to say that "[t]here was no question for Sx months she lived with one man without the benefit of marriage
with the child present, with the child deegping in the bedroom. Likewise, with her present husband she has
donethat." Although Ms. Sullivan stated that on perhaps Six or seven occasions when her daughter got
scared, the child had dept in the bed with Linda Sullivan and Robbie Jordan, Linda never acknowledged
having sex in the child's presence with any of her boyfriends. Mr. Jordan, however, testified that he and
Linda had actualy had sex about seven or eight times while her daughter wasin the bed with them. In
addition to whatever higtory Linda actudly had with Robbie, she admitted that her daughter spends some
nights deeping on apalet on the floor by Lindas and Eddie Wayne's bed, athough both adults denied
having sex while the child wasin the bedroom. We do not know what the chancellor concluded, but it is
evident he made no finding that sexua conduct occurred while the daughter was in the room.

21. Since the chancellor was so adamant that he changed custody because of live-in reationships with
three different men, only the last of which had the "benefit of marriage’ and that perhaps only because of the
custody proceedings, we find his changing of custody to be unsupported by current case law. We therefore
reverse and remand. What the supreme court has held is that the relationships themselves are not "per €' a
basis to deny or change custody. Should the chancellor find truth in other charges, including the obviousness
of sexud acts, or other matters unrelated to the live-in boyfriends, then those could be the additional acts

necessary to change custody.

122. Though we are reveraing, we find that it isin the child's best interest to maintain the father's custody
until the further proceedings are hed. Case v. Sople, 300 So. 2d 802, 804 (Miss. 1974) (not in child's
best interest "to be shifted from parent to parent™).

Issue 2: Attorney'sfees.



123. The awarding of attorney's fees in a domestic relations matter rests with the trial court's sound
discretion and will not be disturbed on gpped absent manifest error or abuse of that court's discretion.
Suessv. Suess, 718 So. 2d 1126, 1129 (Miss. Ct. App. 1998). Fees were not awarded here.

124. We are pointed by Ms. Sullivan to Gregg v. Montgomery, as support for afinding that she was
entitled to attorney's fees. 587 So. 2d 928 (Miss. 1991). Gregg can certainly be read to support such a
conclusion.

When the husband files a petition againg his former wife in which he is unsuccessful, heis generdly
assessed with attorney's fees. This Court has said that when aformer husband brings his former wife
into court:

[sleeking, without judtification, dteration of hisliability to her from a Court decree fixing it, [he] should
pay for her an atorney's fee. Otherwise, he could sue her so often as to impose an oppressive burden
on her dlowancein ressting his repesated gpplications.

Id. at 934 (quoting Cumberland v. Cumberland, 564 So.2d 839, 845 (Miss.1990)).

125. Since Ms. Sullivan has so far been the unsuccessful party, she would not be entitled to attorney's fees.
However, if after remand the chancellor determines to return custody of the child to her, then he can
reconsder the issue of fees.

126. Since we are not holding that custody necessarily should be returned to Ms. Sullivan, but only
concluding that based on the findings made by the chancdlor a change has not been judtified, we order that
the custody that has been maintained during the pendency of this gppea continue until the chancellor has
had an opportunity to address the case on remand.

127. THE JUDGMENT OF THE SIMPSON COUNTY CHANCERY COURT ISREVERSED
AND REMANDED ON THE ISSUE OF CHILD CUSTODY AND ATTORNEY'SFEESFOR
FURTHER PROCEEDINGS CONSISTENT WITH THISOPINION. COSTSOF THIS
APPEAL ARE ASSESSED TO THE APPELLEE.

McMILLIN, CJ., KING, P.J., BRIDGES, COLEMAN, DIAZ, IRVING, LEE, PAYNE, AND
THOMAS, JJ., CONCUR.



