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SOUTHWICK, J., FOR THE COURT:

911. Prentiss McBeath was convicted of felonious child abuse of his thirteen year old stepdaughter, S.J. He
dlegesthat thetria court erred in dlowing atreating physcian to testify as an expert witness regarding
whether her injuries were "serious,” which dlegedly condtituted alegd conclusion that invaded the province
of the jury. However, McBeath without objection had permitted another physician earlier to testify in the
same manner. Theissue was waived and we affirm.

FACTS

2. On October 17, 1997, thirteen-year-old S.J. was fighting with some neighborhood boys after she got
home from school. The boys stood outside her gpartment door yelling at her and she ydlled back from



within the gpartment. Apparently, the noise bothered her stepfather, Prentiss McBeath. When she walked
into his bedroom, he grabbed her and dammed her into awall. Three of her teeth were knocked out. He
then punched her in the face with his fist. When she fell to the floor, he kicked her in the head two or three
times. He was wearing hiswork boots at the time. According to S.J., McBeeth warned her that if she told
anyone what happened, he "would do them the same way."

13. S.J's eight-year-old haf-brother witnessed the entire incident.

4. S.J.'s mother arrived home from work that evening and took her to the emergency room. Dueto the
gpparent seriousness of her head injuries, S.J. was sent to Jackson for further trestment. She was aso
treated by aloca dentist. S.J. recelved a partid denture to replace her three missing teeth and x-rays
revealed that she would require aroot cand in the future.

5. McBeath was arrested and charged with the felonious abuse of a child under the age of fourteen.
Following atrid held in the Leske County Circuit Court, he was found guilty.

DISCUSSION

6. Dr. David C. Henderson, the dentist who treated S.J., described her injuries. He stated that she
auffered abadly bruised right eye, the entire right Sde of her face was swollen, three teeth were missing, one
tooth was cracked, and her nose was broken. Further, x-rays revealed that the cracked tooth had become
infected and would require root cana surgery. The State then asked him whether, in his professona
opinion, he considered S.J.'s injuries to be serious. Dr. Henderson responded "[s]erious, asfar asI'm
concerned.” An objection was made but overruled.

117. On appedl, McBegth argues that this statement was alegal conclusion that invaded the province of the
jury. He cites the fact that "serious’ injury is an eement of felonious child abuse and Dr. Henderson's
testimony essentialy ingtructed the jury to find him guilty of felonious child abuse rather than misdemeanor
child abuse which involves "non-serious’ injuries.

A. Procedure

118. First, we address the prosecution's failure to tender Dr. Henderson as an expert witness. "The proper
procedure and policy when an expert witnessis offered is for the court to permit quaification by the party
offering the expert witness, and then to permit voir dire by the opposite party before ruling on the
competency of thewitness. . . . [T]hefailure. . . to follow [this] procedure does not [per se] condtitute
reversbleerror.” McNeal v. State, 617 So.2d 999,1008 n.2 (Miss. 1993) (quoting Jordan v. State, 464
S0.2d 475, 486 (Miss.1985)).

19. In another case, apathologist "was qudified by the digtrict attorney as an expert witness but was never
officidly tendered for voir dire to the defense nor formally accepted by the trid court as an expert.”
Duplantisv. State, 708 So.2d 1327, 1338 (Miss. 1998). Thetria court overruled the defense counsdl's
subsequent objections to the questions that called for an expert opinion. Id. The supreme court affirmed,
finding thet "[t]he question of whether an individud is qudified to testify as an expert is committed to the
sound discretion of thetrid court. This Court does not reverse such decisions absent a showing that this
discretion has been abused, that is, that the witness was clearly not quaified.” Id. at 1339 (quoting Cooper
v. State, 639 So.2d 1320, 1325 (Miss. 1994)). Moreover, "voir dire cross-examination of awitness
unquestionably qudified to give expert testimony is unnecessary when such cross-examination would add



nothing to the trid."

110. Although McBegath chalenges Dr. Henderson's expert testimony, areview of the record reveds that
the defense failed to object to Dr. Henderson's qualifications. The supreme court has refused to hold that an
expert was not properly qualified when the opposing party did not object to the witnesss credentia's but
only to the testimony. Baine v. Sate, 604 So.2d 249, 255 (Miss. 1992). In other words, objections to
testimony do not congtitute an objection to qudlifications.

11. Because McBeath failed to object to Dr. Henderson's credentids, the issue of his qudification asan
expert witness was waived and we need not addressiit.

1112. McBeath did object to the substance of Dr. Henderson's opinion, which we now consider.

B. Propriety of expert testimony

113. Mississppi Rule of Evidence 702 providesthat "[i]f scientific, technicd, or other specidized
knowledge will assigt the trier of fact to understand the evidence or to determine afact in issue, awitness
qudified as an expert by knowledge, sKill, experience, training, or education, may testify thereto in the form
of an opinion or otherwise™ M.R.E. 702. "[T]he opinion must till be "helpful to adetermination of the case”
and not just address facts within ajuror's common knowledge. May v. Sate, 524 So.2d 957, 964 (Miss.
1988).

1114. The comment to the rule is aso helpful. "It isimportant to note that Rule 702 does not relax the
traditional Sandards for determining that the witnessis indeed qudified to speak an opinion on amatter
within his purported field of knowledge. Nor does 702 relax the requirement that the scientific principle
from which the expert's opinion is derived ‘'must be sufficiently established to have gained generd
acceptance in the particular field to which it belongs™ M.R.E. 702 cmt. (quoting Fryev. U.S,, 293 F.
1013, 1014 (1923)).

115. Thereis no invalidity to an expert witnesss tesimony even if the answer isin effect dso alegd
conclusion, if what underlies that conclusion is within the witnesss specidized area of expertise. Another
evidentiary rule provides that "[t]estimony in the form of an opinion or inference otherwise admissbleis not
objectionable because it embraces an ultimate issue to be decided by the trier of fact." M.R.E. 704. The
comment to the rule states that an "opinion is no longer objectionable soldly on grounds that it ‘invades the
province of the jury.” M.R.E. 704 cmt.

1116. None of this means that awitness may properly be asked to tdll the jury what result to reach. Hart v.
Sate, 637 So.2d 1329, 1339 (Miss. 1994). Quite obvioudy, the line between proper and improper
questionsis not dways a self-evident one.

1117. The issue here was whether the victim's injuries were "serious.” Whether the medica definition of
seriousness isthe same as the legd one was not explored. We explain the legd definition under the next
issue. The doctor stated that these injuries were in his view serious.

118. Regardless of the vdidity of Dr. Henderson's testimony, the emergency room physician who treated



S.J, had dready tedtified. Dr. Blanchard was asked "could you please tell usin your professona opinion,
please, Sir, whether or not the injuries you observed about [S.J.], would you classify those as serious
injuries?' Dr. Blanchard responded that they were. McBesath's attorney failed to object to this testimony. As
areault, the testimony of the dentist, Dr. Henderson, was merely cumulative and resulted in no harm to
McBegth.

1119. The definition of "serious bodily injury™ includes forecasts of the permanence of disfigurement and an
andysis of whether the injury created arisk of death. Properly explained, a question regarding whether an
expert believed such circumstances existed as to a victim would be within the province of expert opinion.
Because legd conclusions are not per se prohibited, it would not even be objectionable for " serious bodily
injury” to be the label that the expert put upon the injuries once the witness had the meaning of the term
explained. Indeed, whether in a physician's expert opinion any disfigurement was temporary or ablow did
or did not thresten the victim with death, would have been hdpful to thejury.

C. Basis of expert opinion

1120. Finally, we consider whether there was any bases for Dr. Henderson's opinion that S.J.'s injuries were
serious. Felonious child abuse istheintentiona burning, torturing, or abuse of a child so asto cause serious
bodily harm, unless done in self-defense or defense of another. Miss. Code Ann. 8 97-5-39(2) (Rev.
1994). The supreme court has used the Mode Pena Code definition for "serious bodily injury,” which is
"bodily injury which creates a substantid risk of deeth or which causes serious, permanent disfigurement, or
protracted loss or impairment of the function of any bodily member or organ. Fleming v. State, 604 So.2d
280, 292 (Miss.1992) (quoting Modd Pend Code § 210.0 (1980)). This definition has been employed in
felony child abuse cases. Yates v. State, 685 So.2d 715, 720 (Miss. 1996).

121. S.J. sustained the loss of three teeth and one tooth was cracked, requiring aroot cand. Thereisno
Mississppi case law on whether the loss of atooth is considered a serious bodily injury under the Model
Pend Code definition adopted by the court. Severa courts have considered the issue and have held that
loss of atooth isaserious bodily injury. Lenzy v. State, 689 S.W.2d 305, 310 (Tex.Ct.App. 1985)
(common usage as well asthe legd definition of the word "member” includes teeth, as they are separate,
definable parts of the body); State v. Bridgeforth, 357 N.W.2d 393, 394 (Minn.Ct.App. 1984) ("loss of
atooth is a permanent loss of the function of abodily member"); Sate v. Bogenrief, 465 N.W.2d 777,
781 (SD. 1991) ("loss of teeth, coupled with a cut lip which resulted in a permanent scar is sufficient to
sudain ajury's finding of serious bodily injury™).

122. Whether the injuries were serious was a question for the jury. They were properly instructed as to the
definition of "serious bodily injury.” We find no error in the verdict reached.

123. THE JUDGMENT OF THE LEAKE COUNTY CIRCUIT COURT OF CONVICTION OF
ONE COUNT OF FELONIOUSCHILD ABUSE AND SENTENCE TO TEN YEARSIN THE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE TAXED TO LEAKE COUNTY.



McMILLIN, CJ., KING, P.J., BRIDGES, COLEMAN, DIAZ, IRVING, LEE, PAYNE, AND
THOMAS, JJ., CONCUR.



