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SOUTHWICK, J., FOR THE COURT:

1. Clyde D. Kilgore, I11, appeals from ajudgment of the Warren County Chancery Court that increased
his child support obligation from $350 to $450 per month. Mr. Kilgore clams that the chancellor erred by
ordering him to pay more than required by the statutory guidelines, especidly in light of adecreasein his
income. We agree that there has been such a sgnificant deviation from the guideines as to condtitute an
abandonment of them atogether. We reverse and remand.

FACTS

2. Clyde D. Kilgore, 111, and duliette E. Fuller were married on July 23, 1977. They had one child, Ashley,



born May 29, 1984. Three years later, in 1987, Mr. Kilgore and Ms. Fuller were divorced. At the time of
the divorce, Mr. Kilgore was ordered to pay $350 per month in child support, to provide hedlth insurance
for his daughter, and to obtain alife insurance policy on hislife naming his daughter as bendficiary.

13. On duly 1, 1997, Ms. Fuller filed a motion for modification of child support, requesting an increase due
to amaterid change in circumstances, specificdly, theincreased costs in raising a teenage daughter as
opposed to atoddler. Following a hearing held on August 19, 1997, the chancellor awarded Ms. Fuller an
increase of $100 per month. Mr. Kilgore appealed.

DISCUSSION

4. . Decisons regarding modification of child support are within the discretion of the chancdlor. Reversd is
permitted only if there is manifest error in findings of fact or an abuse of discretion. Powell v. Powell, 644
S0.2d 269, 279 (Miss. 1994). "The process of weighing evidence and arriving at an award of child support
isessentidly an exercise in fact-finding, which customarily sgnificantly restrains this Court's review." Clausel
v. Clausdl, 714 So.2d 265, 266-67 (Miss. 1998). Using these standards, we review the chancellor's
action here.

|. Wasthere a material change in circumstances?

5. Ms. Fuller sought the increase in support due to the increased expenses attendant to raising ateenage
daughter as opposed to atoddler. She clams that Ashley now requires more costly adult clothing, more
food, and is active in extracurricular activities which entail additional fees and expenses. These
extracurricular expenses total $150 per month. As set out in the chancellor's opinion, these latter expenses
arise out of participation in gymnastics, skating, softball, basketbal, track, YMCA, Girls Club, svim
lessons, and boating lessons.

116. "A child support award can be atered if it can be shown that there has been a subgtantial or materia
change in the circumstance of one or more of the interested parties: the father, the mother, and the child or
children, arising subsequent to the entry of the decree to be modified.” Overstreet v. Overstreet, 692
$0.2d 88, 92 (Miss. 1997). The generd statement isthat a material change in circumstances that
necessitates the modification of child support must not have been reasonably foreseeable a the time of the
divorce. However, the supreme court has never required that the natura growth of achild and the inevitable
increased expenses that arise must be anticipated in the initia child support award for atoddler. That would
be unfair to the supporting parent and potentialy to the custodia one. To require under the foreseeability
test that theinitiad child support award aready include amounts for the child's ten-year-later foreseeable
expenses would greetly increase the initid child support amount. Though increased expenses may be
foreseeable, their amount is not. Asthe Missssippi Supreme Court has recognized, "[r]are isthe child
whose financid needs do not increase with age.” Varner v. Varner, 588 So.2d 428, 433 (Miss. 1991).
Conversdy, the Solomonic chancellor does not likely exist who can foresee in the initial support award
what dlowanceisto be made for a child ten yearsin the future. That must be left for modification
proceedings.

117. Because of Ashley'sincreased age and proven expenses, we find that the chancellor did not abuse her
discretion in determining that there was amateria change in circumstances.

I1. Was the amount of increasein support proper?



8. Mr. Kilgore argues that the increase in support was improper since he is obliged to pay more than what
the statutory guiddines require. Based on his asserted current income, $450 per month is gpproximeately
22.9% of his adjusted grass income. Moreover, he argues that health and life insurance payments should be
included in the caculation, raising the percentage to 27.2%.

9. The Mississppi Code provides guidelines for determining the appropriate amount of child support. For
an individua with one child, the suggested amount is 14% of "adjusted gross income." Miss. Code Ann. §
43-19-101 (Rev. 1993). In the chancdllor's supplementa opinion, she finds that Mr. Kilgore's net incomeis
$1,962.74, the same figure provided by Mr. Kilgore as his adjusted gross income. The statute uses the
phrase "adjusted gross income," and we find no error in the chancellor using the short-hand adjective "net.”
Whether it iscdled "net” or "adjusted gross" however, the father's income is much less than would normally
permit a child support award of this amount.

120. The guiddlines are just that -- guidance. The chancellor is not to follow them mechanically. However, it
isimportant for the guideines to shagpe a decision, asthey dlow the needs of achild and the financid ability
of aparent to be blended. There is no doubt something artificia about the guiddines, asthe "needs’ of a
child do not depend on the ability of a parent to pay. Before a divorce, when the household is a unit, an
employed spouse may not be making adequate income to provide well for the needs of anyone. Thereis
nothing about a divorce that changes that financid redlity. What the statutory guiddines usefully establishisa
perspective for the financid leve a which the basic needs of children are to be provided. A modification
proceeding is not just an exercise in one spouse's showing how much is needed for al of a child's expenses.
The proceeding must analyze, and the guiddines assist that consideration, the other spouse's finances,

T11. Put another way, the supreme court has said that the support that is required isto be determined by a
chancedllor "at atime redl, on a scene certain, and with a knowledge specia to the actud circumstances and
to theindividud child or children." Smith v. Smith, 614 So.2d 394, 397 (Miss.1993). When the special
circumstances cause the guidelines to be set asde, a written finding must appear on the record sufficient to
overcome the presumption that such adeviation is ingppropriate. Miss. Code Ann. 8§ 43-19-103 (Rev.
1993). Among the factors which may be considered in rebutting the presumption are "(€) [t]he age of the
child, taking into account the greater needs of older children” and " (i) [alny other adjustment whichis
needed to achieve an equitable result which may include, but not be limited to, a reasonable and necessary
exiging expense or debt.” I1d. In refusing to gpply the guiddines, the chancdlor relied on Ashley's increased
age, aswdl as Mr. Kilgore's lack of veracity in completing hisfinancia statements.

112. Asto the increased age, we do not read the guiddlines as gpplying solely to pre-adolescents. Had the
divorce first occurred now instead of in 1987, these would till be the correct guidelines for determining the
support of ateenager just asthey were for support of atoddler. However, a chancdlor might still vaidly
consder thet the child isin her teenage years and an upper departure from the guidelines for the remaining
period that she must be supported isto be expected. If a chancellor varies support from the guidelines, it
must still be a reasonable variation. We have found no authority for permitting the support avard to be
totally unanchored from the guidelines. There can be adeviation, but not atota disregarding of them.

113. The other factor referenced by the chancellor isthat Mr. Kilgore admitted to severd inconsstenciesin
hisfinancid statements. He listed the vaue of his home at gpproximately $53,000, when in fact it, dong
with the land, appraised for $137,000. His monthly telephone bill is $57 rather than the $125 which he
asserted in his statement. Although he listed his monthly credit card bill a $200, that account had been paid



off at the time of the hearing. Other inconsstencies included the fact that his monthly clothing bill is $40
instead of $100. Findly, he listed $290 as the amount he pays per month for auto insurance. However, he
was unable to subgtantiate thisfigure.

114. The Mississippi Supreme Court has approved departures from the statutory guidelines due to a party's
lack of complete veracity regarding hisfinancid statements. Grogan v. Grogan, 641 So.2d 734, 741
(Miss. 1994). Mr. Kilgore's untruthfulness went to his expenses, not hisincome asin Grogan. Adjusted
grossincomeis gross income minus " (i) [flederd, state and locd taxes. . . (ii) [Sjocid security contributions;
(i) [r]etirement and disability contributions’ and any court ordered support or funds expended for achild
living in the same household as the obligor parent. Miss. Code Ann. § 43-19-101(3) (Rev. 1993). Thusthe
expenses about which Mr. Kilgore may have attempted to midead the chancellor did not affect his adjusted
gross income and consequently, did not affect the integrity of the caculation of child support. An
appropriate remedy to consder for mideading any court is contempt. We find no judtification instead to levy
afine againg Mr. Kilgore in the nature of increased child support.

115. Mr. Kilgore's adjusted grossincome is $1,962.74 per month. Pursuant to the guidelines, support for
his daughter would be 14% of his adjusted grossincome. That would be about $280 per month. The
chancellor awarded a sum more than 50% higher, raising his obligation to over 22% of his adjusted gross
income. Ms. Fuller stated that her daughter's clothing, food, and extracurricular expenses had greetly
increased. During that same period of time, Mr. Kilgore's salary decreased from $35,000 to $28,900.
There was a debate during the remand hearing regarding whether Mr. Kilgore "voluntarily” took the lower
saary, or whether as other evidence indicated that his back problems made it no longer possibleto bea
full-time truck driver. The chancellor made no finding regarding the lower income being the wrong amount
to use. Even if hisincome was alittle more than 20% higher, there is ill a substantia deviation from the
guidelines. The sdary issue only affects the degree of deviation. Without any finding on that question, we
hold that Mr. Kilgoré's actua incomeis the correct one to use for the calculation. The award was more
than 22% of Mr. Kilgore'sincome. The guiddines provide for 14%. The 22% is the amount that Mr.
Kilgore would have had to pay congstent with the guidelines for support of three children, not his one
daughter.

116. We congder three other arguments before resolving the vdidity of the award. Mr. Kilgore contends
that if the $85 per month which he paysfor life and hedth insurance are included, he pays 27% of his
adjusted gross income, nearly double that recommended by the guidelines. What is to be considered as
being within the guideine amount is therefore the issue. Isit just the amount specificaly labeed "support” in
adecree, or isit other amounts that directly benefit a child? Though the case predates and therefore did not
discuss the guidelines, a supreme court opinion isingructive as to what amounts should be considered “child
support” within the meaning of the statutory guidelines:

An order . . . deding with the care and maintenance of children of the marriage may, and often does,
provide for the payment of severd distinct types of expenses. The phrase "child support” is often used
to describe dl of these distinct expense payments. However, under the above cited code sections,
regular child support is but one type of expense which the court may award for the care and
maintenance of children. In the context of child care and maintenance orders, regular child support
refers to the sums of money which the particular parent is ordered to pay for the child's basc,
necessary living expenses, namely food, clothing, and shelter. Other sums which a parent may be
ordered to pay for the care and maintenance of the child are the expenses of a college, or other



advanced educdtion. . . . Still other items which may properly be awarded pursuant to a vaid child
care and maintenance order are hedlth related expenses such as reasonable and necessary medicd,
dentd, optical, and psychiatric/psychologica expenses.

Of course, the foregoing items are not intended to be an exclusive liging, but are merely examples of
the redl digtinction between regular child support and other types of payments for which a parent may
become obligated under the terms of avdid child care and maintenance order under Sections 93-5-
23 [that grants chancellors the right to provide for custody of children, child support, and dimony].

Nicholsv. Tedder, 547 So.2d 766, 768-69 (Miss. 1989). Thus the court distinguished traditional child
support which pays "for the child's basic, necessary living expenses, namely food, clothing, and shdter," and
the payments of other expenses such asfor hedlth, transportation, and college. Under thisanalyss, whichis
interpreting the meaning of "child support” under the generd authority of achancdlor to awvard supportin a
divorce, we would hold that hedlth, trangportation, and college expenses are not included in determining the
amount of the support under the guiddines though such extra obligations could well be consdered for a
downward departure from the guidelines under section 43-19-103. To that extent, whether such expenses
areincluded initidly as part of the cdculation of a percentage of income or subsequently asto the
reasonableness of applying the guiddines may only be amatter of irrdevant semantics.

1117. Though Nicholas points out different categories of child support, there is substantia authority for
including al child-related expenses in the determination of whether the guiddines have properly been

applied:

[T]he chancellor awarded $750 per month in child support and additiondly ordered Joseph to
maintain health and dental insurance on the two children. Thus, the total child support contribution by
Joseph would be $964.47 per month.

Johnston v. Johnston, 722 So. 2d 453, 462 (Miss. 1998). The court went on to use the $964.47 amount
in its calculation of the percentage of adjusted income that had been awarded as support. 1d.

118. The Johnston court did not consder Nicholas v. Tedder. However, severd other cases have also
held that awards other than the amount specificaly labeed "child support” should be considered when
gpplying the guiddines. Two recent cases have included other child-related expenses. Collins v. Collins,
722 So. 2d 596, 598 (Miss. 1998) ($450 support payment and $300 private school tuition combined in
consdering the guiddines); Johnson v. Johnson, 650 So. 2d 1281, 1288 (Miss. 1994) (only child support
was awarded, and thus an $856 monthly house note obligation must be considered as child support;
reversed because inadequate explanation of awarding amost 40% of income).

119. Regardless of whether the combining of al support-reated amountsinto one total should be taken asa
specific holding of these precedents, we are compelled at least to treat al such amounts as afactor in
determining whether a departure from the guiddinesisjudtified. We make the necessary use of these figures
after resolving the remaining preliminary questions.

120. Mr. Kilgore dso contends that he is entitled to a deduction from his adjusted gross income for the
expense of his present wife's nineteen year old son who resides with him. The guidedines satute provides
that "[i]f the absent parent is aso the parent of another child or other children residing with him, then the
court may subtract an amount that it deems appropriate to account for the needs of said child or children.”



Miss. Code Ann. § 43-19-101(3)(d) (Rev. 1993). This alows adeduction for other children of Mr.
Kilgore. That consderation does not gpply to his new wifée's son.

121. Findly, Mr. Kilgore argues that the chancellor impermissibly congdered the income of his new spouse
in determining his ability to pay. An obligor spouse's adjusted gross income "shdl exclude any monetary
benefits derived from a second household, such as income from the absent parent's current spouse.” Miss.
Code Ann. § 43-19-101(3)(a) (Rev. 1993).

122. The chancdlor found that Mr. Kilgore's living expenses "were for the benefit of himsdlf, hiswife and
her 19 year old son." Mr. Kilgore's testimony at the hearing was unclear but indicated to some extent that
both he and his present wife pay the monthly bills. Hisfinancid statement was prepared by both of them and
listed expenses that both pay. It is unclear from his testimony exactly what he aone pays per month in
expenses.

123. Mr. Kilgore failed to provide proper financia information to the chancellor. We cannot say that she
erred in congdering the contributions of Mr. Kilgore's wife, as they were inextricably intertwined with the
financid data of Mr. Kilgore. Again, however, that intertwining is of expenses. None of the defectsin the
data affect Mr. Kilgore's adjusted gross income, which is the basis on which to apply the guidelines.

124. After dl these issues have been resolved, what this appeal ultimately must conclude is whether based
on an gpproximate $2,000 per month adjusted income, and because of the age and expenses of his
daughter, Mr. Kilgore can be made to pay support of over 22% of that income plus other significant child-
related expenses, when the guiddines provide for 14%. If the Johnston approach is taken as a specific rule
for these cdculations, the entirety of Mr. Kilgore's child support is 27% of his adjusted income. As dready
indicated, the "award of child support iswithin the chancellor's discretion and will not be disturbed by this
Court unless the chancdllor was manifestly in error in his finding of fact and manifestly abused his
discretion.” McEachern v. McEachern, 605 So.2d 809, 814 (Miss.1992). The McEachern court
emphasized that the child support guiddines "are mere guiddines and do not control the chancdlor's award
of child support.” Id. Though the presumption of the gppropriateness of the guideines can be overcome by
adequate reasons stated in the record and supported by evidence, our question also includes whether the
reasons can judtify atotal ignoring of the guidelines. What we have is ether a 22% award, with substantia
other child-related payment obligations, or a 27% award. We look to precedents on what deviations have
been upheld.

1125. In Johnston, the court quoted the chancellor's judtification for the award:

The Court is aware that [the] child support is 24.23% of the Husband's net income, an amount which
dightly exceeds the statutory guidelines. Considering that the 4.23% variance is only $168, which is
less than the cost of the hedlth insurance, and the fact that the Husband is being dlowed to claim one
of the children as atax deduction, the Court fedlsthat this variance isjudtified in light of the tota
circumgtances of the parties. The Court particularly notes the fact that the Husband, after he fulfills his
monthly support obligation, will il have the same or more money per month to satisfy his reasonable
monthly expenses and obligations than the Wife will have to fulfill the monthly obligations of hersdlf
and two children.

Johnston, 722 So. 2d at 462. The supreme court found this to be an adequate written finding on the record
sufficient to rebut the presumption. Id.



1126. In the present case, however, we do not find that there has been a deviation from the guiddlines
adequately supported by the record. For this award to stand, we would have to hold that not only are the
guidelines not to be mechanicaly applied, they can be disregarded dtogether. Thisis to be viewed ether as
an increase from 14% to over 22% with substantial additional child-related financia obligetions, or asan
outright deviation from 14% up to 27%. For five or more children, the guidelines only provide for 26% of
adjusted income. Miss. Code Ann. § 43-19-101 ().

127. A chancdlor's variation from the guiddines must at least keep the guidelines as areference. Wefind
that this support award has become totaly unanchored and drifted free of al guidance. The judtifications for
that would need to be extraordinary and we find no such extreme circumstances here. We reverse and
remand for further proceedings.

128. THE DECISION OF THE WARREN COUNTY CHANCERY COURT ISREVERSED
AND REMANDED FOR PROCEEDINGS CONSISTENT WITH THISOPINION. ALL
COSTSOF THISAPPEAL ARE ASSESSED AGAINST THE APPELLEE.

MCMILLIN, C.J., BRIDGES, COLEMAN AND DIAZ, JJ., CONCUR.
KING, P.J. AND IRVING, J., CONCUR IN RESULT ONLY.

LEE, J.,, DISSENTSWITH SEPARATE WRITTEN OPINION, JOINED BY PAYNE AND
THOMAS, JJ.

LEE, J, DISSENTING:

1129. | disagree with the mgority as to the weight it has gpplied to the child support guidelines as afactor in
determining that an increase in child support should be denied. Since the child support award guidelines are
not evidence of amaterid change in circumstances, it has been held that they are not in themsalves sufficient
to warrant a decrease in the amount of child support. Gregg v. Montgomery, 587 So. 2d 928, 932-33
(Miss. 1991); Thurman v. Thurman, 559 So.2d 1014, 1017 (Miss. 1990). It thus follows that the
guiddines should not be invoked as the contralling factor in denying an increase in the amount of child
support, asthe mgority has donein this case. This premise is especidly applicable to the facts sub judice
sncetheinitid agreement providing for child support was made prior to the publication of the guiddines and
necessarily without regard to them.

1130. In Brabham v. Brabham, 226 Miss. 165, 84 So. 2d 147, 153 (1955), the Mississippi Supreme
Court established the following nine guiding factors to ad in weighing the evidence to determine the proper
award of child support:

(1) the hedlth of the husband and his earning capacity;
(2) the hedlth of the wife and her earning capacity;

(3) the entire sources of income of both parties;



(4) the reasonable needs of the wife;

(5) the reasonable needs of the child;

(6) the necessary living expenses of the husband;

(7) the estimated amount of income taxes the respective parties must pay on their incomes;
(8) the fact that the wife has the free use of the home, furnishings and automobile, and

(9) such other facts and circumstances bearing on the subject that might be shown by the evidence.

131. The Mississippi Supreme Court has ated that in this jurisdiction these nine factors are to be used in
conjunction with the statutory guidelines to establish the proper award of child support. Draper v. Draper
658 So. 2d 866, 869 (Miss. 1995). The ninth factor provides that "other facts and circumstances bearing
on the subject that may be shown by the evidence" may be consdered in determining the proper amount of
child support. This factor provides the gppropriate forum to consider the weight to assign to Kilgore's
inheritance of a house and property valued at $137,000 in ng his ability to increase the amount of his
child support payments. It would aso dlow consderation for the fact that child support in this case has not
incressed in ten years. Use of the guidelines done makes no alowance for such factors. Thisisamore
comprehensive approach since the guideines use income as the sole basis for setting the amount of child
support. | thus respectfully dissent.

PAYNE AND THOMAS, JJ., JOIN THIS SEPARATE WRITTEN OPINION.



