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McMILLIN, C.J, FOR THE COURT:

1. Thisapped arises from ajudgment in a post-divorce contempt proceeding brought by Christy Morgan
againg her former husband, John Morgan. Mrs. Morgan brought this action to compel Mr. Morgan to
honor the terms of their property settlement agreement regarding a 1994 Honda Civic awarded to Mrs.
Morgan in the agreement. Under the terms of the 1996 agreement, Mr. Morgan committed to make all
remaining car payments and to pay for insurance and the cost of atag for the vehicle. Once the loan was
paid off, Mr. Morgan agreed that he would convey title to the vehicle to Mrs. Morgan. According to Mrs.
Morgan's petition, the note payments on the car were scheduled to run through March 1999.

2. In mid-December 1996, the vehicle was totaly destroyed in an accident. The insurance company
settlement on the vehicle was enough to pay off the bank loan and produce a surplus of $1,650.43. The



surplus money over the loan payoff isal Mrs. Morgan received from the loss of her car. After the vehicle
was destroyed, Mr. Morgan ceased to make any further payments relating to his former wife's
trangportation needs. Mrs. Morgan brought a contempt proceeding claiming that Mr. Morgan's obligation,
after the loss of this vehicle, was to continue to pay directly to her asimilar amount on amonthly basisin
order to permit her to obtain, insure, and license areplacement vehicle. Evidence indicated thet, a the time
of the casudty loss, there were twenty-seven payments of $318 outstanding on the car 1oan. There was no
evidence presented as to the cost of licensng and insuring the vehicle for that same term.

3. Mr. Morgan defended on two grounds. First, he urged thet aliterd reading of the agreement obligated
him to make periodic payments until the balance on this particular loan was paid off, after which hisonly
obligation was to convey to Mrs. Morgan the title to a specific vehicle, namdy the 1994 Honda Civic. He
clamsthat his duty to pay under this provison of the settlement agreement ceased once the loan was paid
off, no matter how it was paid. He was gpparently of the opinion that his secondary obligation to convey
title to the vehicle to her at afuture time was extinguished by her receipt of dl the insurance proceeds arisng
from the vehicles totd destruction.

4. In his second defense to Mrs. Morgan's claim, Mr. Morgan presented a previoudy-undisclosed sde
agreement between Mr. and Mrs. Morgan dated the same date as the property settlement agreement filed
with the court. The agreement filed with the court indicated that Mrs. Morgan wasto recelve a distribution
of one-haf of Mr. Morgan's thrift savings plan at his place of employment. Apparently, the parties
understood that the balance in the account was about $18,000 so that Mrs. Morgan would be receiving $9,
000 under that provision of the agreement. By the unfiled side agreement, however, Mr. and Mrs. Morgan
covenanted that she would retain only $2,000 of the distribution and would pay the remainder over to Mr.
Morgan. Mr. Morgan explained that the side agreement was necessary because the terms of the thrift plan
did not permit him to make awithdrawa except for purposes of distribution to a spouse in connection with
adivorce proceeding.

5. In actudity, Mrs. Morgan only received $7,222.75 in the distribution because of withdrawa penaties
and other charges. She refused to honor the side agreement, choosing instead to retain al of the money. She
clamed that she had to use a subgtantia part of the money to discharge an income tax liability created by
the digtribution and excused her failure to give her former husband any part of the money by saying she
subsequently learned that to do so would be aviolation of the terms of the thrift plan. Mr. Morgan argued in
the contempt proceeding that he was entitled to some credit for Mrs. Morgan's failure to honor the side
agreement againgt anything he might otherwise owe Mrs. Morgan in regard to the car. He urged that the
credit should be an amount equa to what he should have gotten under the sSide agreement. He claimed that
he would not have committed to pay for Mrs. Morgan's car had he not anticipated receiving approximeately
$7,000 in cash near the time of the divorce.

116. The chancdllor, clearly disturbed (and gppropriately so) by the actions of both parties relating to the
undisclosed sde agreement, stated in his order the following:

This Court will not now entertain any representation of the fiscal arrangements of the parties now
shown to have been different than that presented in the Court ordered Divorce Judgment and will
leave the parties as they have previoudy agreed as to the withdrawa of the fundsin the thrift savings
plan by Plaintiff and her entitlement to the 1994 Honda Civic. . . .

117. The chancdlor, in resolving other matterstried at the same time, adjusted child support upward from



$300 to $330 per month and clarified the visitation schedule, but the judgment was silent asto any further
resolution of Mrs. Morgan's clam regarding Mr. Morgan's obligations to provide her avehicle a his

expense.

8. Mrs. Morgan clams that the chancdllor's failure to grant her any relief was an abuse of discretion since
the clear purpose of the agreement with her former husband was that she would be furnished a vehicle for
which she would owe no payments and for which insurance and a tag would be provided at no expense to
her. She clams that she has been deprived of the benefit of her bargain because, rather than having a vehicle
of approximately $10,000 in vaue with insurance and tag furnished, she has only the surplus insurance funds
remaining after the bank loan was paid off - an inggnificant amount when compared to what she had
contracted to receive. She points out that Mr. Morgan has, by virtue of the destruction of the vehiclein an
accident, been relieved of responghility for making the monthly loan payments and paying for insurance and
car tag fees through the end of the loan term - arather substantial sum just based on the 27 loan payments
of $318 each, without taking into consideration the added costs of licensing and insuring the vehicle. Under
those circumgtances, she clams that she has been unfairly deprived of the benefits of the bargain she struck
and that her former husband has enjoyed an unanticipated and inequitable windfdl if heis not required to
honor the terms of the agreement, or at least Some equitable modification of the origina agreement which
has been rendered impossible due to unanticipated events beyond the parties contral.

9. We conclude that there is enough ambiguity in the holding of the chancellor this Court must reverse and
remand for further proceedings.

120. In our review of the record, it appears that the chancellor a one point considered dismissing Mrs.
Morgan's contempt petition on the ground that she (and her former husband) had come into court with
unclean hands. The chancellor was properly concerned about the effect of Mrs. Morgan's participation in
the undisclosed side agreement on the propriety of granting her any relief in a court of equity. Under the
circumstances, we cannot say with certainty that, had the chancellor eected to decline rdlief on that ground,
it would have been an abuse of discretion. It iswithin the chancellor's discretion to decline to entertain even
ameritorious clam for relief if the petitioning party comes to the court with unclean hands. Brennan v.
Brennan, 605 So. 2d 749, 752 (Miss. 1992); Smmons v. Smmons, 724 So. 2d 1054 (22)(Miss. Ct.
App. 1998); V. A. Griffith, Mississippi Chancery Practice 88 32, 42 (2d ed. 1950).

111. However, in our review of the chancellor's ruling, we are unable to say with the requisite certainty that
he decided the case on this bass. One interpretation of the chancdlor's satement quoted above isthat he
elected to amply disregard the side agreement and enforce the agreement actually filed with the court
according to itsterms. If that is the basis on which the chancdlor ruled, then Mrs. Morgan did nothing
inequitable when she retained the entire thrift plan distribution, and as a result she should have been entitled
to congderation for relief on the merits of her clam concerning the vehicle. If that is the case, we are of the
opinion that the chancellor abused his discretion when he denied Mrs. Morgan any rdlief on the vehicle. A
property settlement agreement is, in essence, a contract between the divorcing parties. East v. East, 493
$S0. 2d 927, 931-32 (Miss. 1986). As such, each party is entitled to the benefit of hisor her bargain, asin
any other contractud dtuation. We do not think it particularly remarkable to suggest that awoman in the
process of divorcing her husband, especidly when she anticipates receiving custody of aminor child of the
parties, would be concerned about making reasonable arrangements for her and the child's transportation
needs after the divorce. One reasonable means of meeting that need would be to strike a bargain whereby
the departing husband agreed to furnish avehicle & no cost to her, including the cogts of insuring and



licenang the vehide.

112. That gppearsto be the true intent of the partiesin thisinstance. While the possibility of a casudty loss
to avehicle furnished under such an arrangement aways exists, it would not seem that such alossis o
foreseeable that the parties should be required to explicitly contract asto Mr. Morgan's dternative dutiesin
the event of such aloss prior to the fulfillment of his end of the bargain.

113. It isour opinion that afair reading of the bargain struck by Mr. and Mrs. Morgan was that Mr.
Morgan agreed to expend an ascertainable sum of money (within certain narrow limits affected by future
insurance costs and vehicle licensing fees not capable of precise advance determination), the purpose of that
expenditure being to provide to Mrs. Morgan a suitable means of transportation. It was not, in our opinion,
amateria dement of Mr. Morgan's agreement that the money be paid for the particular Honda vehicle and
nothing more such that, upon the unexpected loss of that vehicle, his further obligations ceased. We are
rather of the opinion that, in this circumstance, when the particular vehicle mentioned in the agreement was
unexpectedly destroyed, Mr. Morgan's commitment to expend funds to meet his former wife's
trangportation needs continued as before.

114. Certainly Mrs. Morgan received no particular benefit from the fact that insurance proceeds retired the
indebtedness on the vehicle, since she had no obligation under the divorce agreement to pay that
indebtedness and there is no arguable reason to permit Mr. Morgan to escape a rather substantid financia
commitment to his former wife based on this unanticipated event.

115. But for the problems arising out of the undisclosed side agreement, this Court could readily conclude
that the chancellor should have fashioned an equitable remedy that would have permitted Mrs. Morgan to
acquire a replacement vehicle and would have compelled Mr. Morgan to make contributions toward this
dternate vehicle that would have been essentidly the same had the Honda not been unexpectedly
destroyed. Under those circumstances, equity would have been accomplished. Mrs. Morgan would have
had the full benefit of her bargain, and Mr. Morgan would have suffered no detriment since he would have
merely made periodic expenditures through March 1999 in amounts that he had committed to make under
the agreement.

116. The matter is complicated by the undisclosed side agreement, the provisons of which were clearly
intended to ater the terms of the property settlement agreement filed with the court. It becomes necessary,
therefore, to consider the effect of that Sde agreement on the propriety of the chancellor's decison to
effectively deprive Mrs. Morgan of the progpect of any relief. At the outset, we can say with some certainty
that the provisons of the agreement were not enforceable in the contempt proceeding as Mr. Morgan
suggested to the chancellor. In Sullivan v. Pouncey, the Mississippi Supreme Court considered a case
where the chancellor had enforced a private agreement entered into only hours prior to the execution of a
formal agreement filed with the court in the divorce proceeding. Sullivan v. Pouncey, 469 So. 2d 1233
(Miss. 1985). The private agreement contradicted the filed agreement in severa key areas, and the former
husband sued to enforce his right to one-haf the equity in the home under the private agreement, athough
the filed agreement awarded the home to his former wife. Id. The chancellor granted relief, but, on apped,
the supreme court found the private contract unenforceable, saying as follows:

A prior agreement entered into by the partiesis not enforceable, if not approved by the court. It
would be tantamount to defrauding the court for parties to present to the court a property settlement
agreement, which is subsequently incorporated into the final decree, while actudly intending to abide



by a contradictory, private contract. Thisis clearly against public policy.
Id. at 1234.

17. We observe that the supreme court, upon finding the side agreement unenforceable, granted certain
relief to the husband by way of undoing his previous performance under the agreement. The court ordered
the former wife to return dl sums dready paid to her by the husband purusant to the terms of the now-void
private agreement. There was no discussion of the possibility of denying that relief because of the husband's
unclean hands, even though he was clearly an active participant in the scheme to midead the chancellor as
to the true nature of the agreement of the parties. The opinion is completely slent on the subject, whichisa
Stuation to be distinguished from the case where the issue of unclean hands was raised and affirmatively
rejected by the court. Therefore, we do not read Sullivan v. Pouncey as necessaxily rgecting the
gpplicability of the unclean hands doctrine in such Stuations.

118. We are unable to determine from the chancellor's opinion in this case whether (a) he was denying relief
to Mrs. Morgan under the doctrine of unclean hands because of her complicity in a Sde agreement that she
entered into and then failed to honor, or whether (b) he chose to ignore the side agreement atogether as
being void and smply determined that Mrs. Morgan was not entitled to relief under the provisons of the
property settlement agreement as a matter of law.

1129. If the chancellor decided the issue on the first consideration, the case presents an issue of law that has
not been briefed by the parties and, therefore, one on which this Court is unprepared to rule. If the
chancellor decided the issue on the second congderation, we are satisfied that he was manifestly in error
since Mrs. Morgan was, by circumstances beyond the contemplation of the parties a the time of
contracting, deprived of the benefit of her bargain while her former husband enjoyed an unexpected and
inequitable windfal of over $8,000.

120. We, therefore, find it necessary to reverse and remand for further proceedings at which the chancellor
should, if it ishisintention to bar Mrs. Morgan's dam on the doctrine of unclean hands, make those findings
of fact and conclusions of law that would support that finding. These findings and conclusions would permit
an gppellate court, should Mrs. Morgan desire to test that ruling in a subsequent apped, to determine with
some measure of certainty whether the chancdlor abused his discretion in so ruling. Alternatively, should it
be the chancdlor's determination that the sde agreement is smply unenforceable and entitled to no
congderation, then we conclude that the provisions regarding Mr. Morgan's obligetion to furnish avehicle
to his former wife should be enforced and the chancellor should proceed to fashion an equitable remedy
that would permit Mrs. Morgan to obtain suitable trangportation comparable to that lost in the accident and
would require Mr. Morgan to expend funds toward defraying the cost of acquiring, insuring, and licensing
the vehicle that would equate as nearly as possible to the remainder of his obligation at the time of the
unanticipated casudty loss to the Honda vehicle.

121. Mrs. Morgan, as a part of her argument, has urged that this Court conclude that the provision
regarding the automohile was in the nature of child support because of the benefits that would necessarily
flow to the child by virtue of the availability of avehicde. We do not find Mrs. Morgan's argument
particularly persuasive, but conclude that it is not necessary to decide the question since the result is the
same whether or not the provision has some attributes of child support.

122. THE JUDGMENT OF THE CHANCERY COURT OF FORREST COUNTY IS



REVERSED AND REMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH
THISOPINION. COSTSOF THE APPEAL ARE ASSESSED EQUALLY TO THE
APPELLANT AND THE APPELLEE.

KING AND SOUTHWICK, P.JJ., BRIDGES, COLEMAN, DIAZ, IRVING, LEE, PAYNE,
AND THOMAS, JJ., CONCUR.



