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BANKS, JUSTICE, FOR THE COURT:

1. Here, investorsin oil and gas properties sued the person who solicited their investments aleging fraud.
The Chancellor, sitting without a jury, awarded actud and punitive damages. Finding no reversible error, we
afirm.



2. The Appellees ("Investors') filed their Complaint in the Chancery Court of the Second Judicid Didtrict
of Jones County againgt the Appdlant ("Holland") on April 10, 1993. The lawsuit involved the Investors
investmentsin oil and gas properties. The Complaint dleged fraud on the part of Holland in connection with
the investmentsin the Chanddeur Prospect, offshore Louisiana.

113. The Chandeleur Prospect consisted of offshore wells, including an operating well, and the opportunity
of obtaining some blocks of leases for potentid drilling. The wells were located in the Chandeeur Sound
area offshore Louisana

4. The Investors testified that their understanding of the deal from Holland was thet the Investors were
buying the property a BT Operating Company's ("BT") cog, and that BT and Holland would get a
reversonary interest on the back-end, after the Investors recovered their origind investments. There were
to be no front-end profits paid. The fact that there was no front-end cost built into the purchase price made
the Chandeleur Prospect more attractive than other oil and gas dedls.

5. At some point in 1990, one of the investors did an accounting of the project from BT's books because
the Investors had been unable to get information from BT on how the project was going. From the
accounting, it appeared that there were some discrepancies between what the Investors had paid into
Chandeleur and what had actualy been paid by BT for the property. The Investor who did the accounting
tegtified that the Investors did not know exactly what had happened until approximately ayear and a half
after the accounting. Eventualy, the Investors learned that BT had actudly paid approximately $2.3 million
for Chandeleur, while the Investors had been led to believe the cost was $3.1 million.

6. Around that same time, severa of the Investors formed a corporation, Chandeleur Limited, for the
purpose of taking over and operating the Chandeleur Prospect on behaf of the owners because the
Investors felt that BT was not doing a competent job.

117. The Chandeleur Prospect was the subject of afederd diversty action in the United States Digtrict
Court for the Southern Didtrict of Texas. That suit was filed by three of the Investorsin the case sub judice
(JD. Mayfidd, Roy Ward, and Macolm Campbell) against BT and its principals Roger Evans and
Campbell Evans. In that suit against BT, the operator of the Chandeleur Progpect, fraud was aso alleged.
The Investors never made a clam againgt Holland in the Texas case.

8. Also, BT had filed alawsuit againg the Investors and Holland in Louisana state court. That case was
removed to federd court by the Investors and then transferred to the Texas federd court where the two
causes were consolidated. For the sake of brevity, we will refer to these two actions as Smply the "Texas
case." For awhile, Holland was represented by the same attorneys as the Investors, and Chandeeur
Limited paid for that representation.

119. Holland never appeared in the Texas case. Holland was dismissed from the Texas case sua sponte. On
that same day, the federal court conducted a settlement hearing, a which the parties announced that they
had agreed to settle the case. On February 8, 1993, the parties filed an Agreed Motion to Dismiss. On
February 12, 1993, the court, through written order, dismissed the Texas case with preudice.

110. The Investorsfiled this action againgt Holland on April 10, 1993. In April or May 1992, as a result of
adepogtion in the Texas case and an audit of the project, the Investors learned that the discrepancy in the
price was the result of profits being paid on the front-end. Those profits amounted to approximately $800,



000. The front-end profit was split four ways between Roger Evans and Campbell Evans, who were BT
principas, Robert Holland, and Bill Gaskin, a geophysicist. Holland received approximately $220,000 in
front-end profit. Mogt of the Investors testified that had they known of the front-end profit they would not
have invested in Chandeleur. A couple of Investors stated that they were unsure whether they would have
gill invested in the project if the front-end profit had been disclosed.

111. Holland tedtified that the information he gave the Investors came from Roger Evans with BT. Holland
admitted that the representation that he had made to the Investors was fase.

112. Holland filed a Motion to Dismiss the case sub judice, arguing that dismissal was warranted on the
basis of the settlement agreement in the Texas case, res judicata, and certain Satutes of limitation. The
motion was denied. Holland later filed a Motion for Recongideration of Defendant's Motion to Dismiss and
Alternatively, to Amend Order to Grant Certification for Interlocutory Apped. After hearing arguments on
the Mation, the Chancellor denied the Motion and denied certification for an interlocutory appedl.

1113. On November 27, 1995, Holland filed a Motion to Dismiss because of the aleged unauthorized
practice of law by Lee Cline, adisbarred former Louisiana attorney who asssted the Investors attorneysin
this case. The court dlowed discovery to be conducted on the unauthorized practice of law issue. After
which the motion was denied.

114. At the conclusion of thetrid, the Chancellor ruled from the bench that the Investors had proven a
violation of the Mississippi Securities Act, Miss. Code Ann. 88 75-71-101 et seg. (1991 & Supp. 1998).
He concluded that Holland was not a party to, or released by the settlement agreement. Likewise, he found
that the doctrine of res judicatawould not gpply to this case because Holland had been dismissed from the
Texas case shortly before the settlement was reached. He aso found that the Investors had proven fraud on
the part of Holland, and then he awarded compensatory damages in the amount of $221,645.

115. The Investors presented punitive damages evidence by recdling Holland to the stand. The Chancdlor,
after considering Miss. Code Ann. § 11-1-65 (Supp. 1996), ruled that punitive damages were warranted
and awarded the Investors $1,108,225 in punitive damages, five times the amount of compensatory
damages. Theredfter, the Chancellor awarded the Investors attorneys fees of $82,698.80. After podt-trial
motions were denied, Holland perfected his apped to this Court.

116. The standard of review for factua determinations made by atrid judge sitting without ajury isthe
Substantial evidence standard. Hill v. Thompson, 564 So. 2d 1, 10 (Miss. 1989); UHS-Qualicare, Inc.
v. Gulf Coast Community Hosp., Inc., 525 So. 2d 746, 753 (Miss. 1987). We will not disturb the
findings of a chancellor when they are supported by substantia evidence unless the chancellor abused his
discretion, was manifestly wrong, clearly erroneous or gpplied an erroneous legd standard. Herring Gas
Co. v. Whiddon, 616 So. 2d 892, 894 (Miss. 1993).

A.

1. Settlement Agreement

17. Holland clams that the lower court should have dismissed the Investors action on the basis of the
settlement agreement reached in the prior litigation or on the basis of resjudicata due to the find judgment in



the prior litigation, or both. The complaint in the Texas case was filed by the Investors againgt BT,
Campbell Evans, and Roger Evans on October 9, 1990. In November of 1990, BT, Campbell Evans, and
Roger Evans sued the Investors and Holland in Louisiana state court. The Louisiana case was removed and
transferred to the federd didtrict court in Texas and consolidated with the Texas case.

1118. Holland was dismissed from the Texas case sua sponte on January 6, 1993. On that same day, the
Texas court conducted a settlement hearing in which the remaining parties announced that they had agreed
to settle the case. The parties agreed to reduce the settlement to writing and to present it to the Court on
January 7, 1993. It is unclear from the record whether Holland was dismissed before or after the settlement
hearing. At any rate, on February 8, 1993, the remaining parties filed an Agreed Mation to Dismiss. On
February 12, 1993, the court dismissed the Texas case with prejudice.

1119. Holland contends on apped that the Settlement Agreement settled al disputes between the parties
concerning the Chandeleur Prospect, and that the tria court should have dismissed the Investors suit
agang him.

120. The Investors argue that the Settlement Agreement in the Texas case has no bearing on the present
case. They argue that Holland was joined as a third-party defendant by BT and that he never appeared in
the Texas case. The Investors argue further that Holland was dismissed from the case and was not a party
to the Settlement Agreement.

121. An examingation of the Settlement Agreement shows that Holland's name gppearsin the style of the
case as athird-party defendant. It then contains the following language: "Whereas the parties to such action
have compromised and settled dl disputes between them and now wish to memoridize their compromise
and settlement by this Agreement.” The Agreement goes on to say that, "[1]t is understood and agreed that
this Settlement Agreement shdl be binding upon and inure to the benefit of the parties hereto and their
respective representatives, successors, assgns, and each of its parents, affiliates, subsidiaries, successorsin
interest and each of their respective directors, officers, agents, servants, employees, and liability insurers.”
And findly, the Agreement states, "[1]t is understood and agreed that this Settlement Agreement contains
the entire agreement between the parties and supersedes any and all prior agreements, arrangements, or
understandings between the parties relating to the subject matter. No ord understandings, statements,
promises or inducements contrary to the terms of this Settlement Agreement exis. This Settlement
Agreement can not be changed or terminated oraly.” Holland did not sign the Settlement Agreement, nor is
there asgnature line designated for him.

122. On January 6, 1993, before the Settlement Agreement was actudly executed, the federal court held a
settlement hearing. The court questioned al parties present as to whether the agreement stated to the Court
was in fact their agreement, and each responded that it was. Holland, however, was not present at the
Settlement hearing.

123. In interpreting any agreement the cardind ruleis to give effect to the intentions of the parties.
Holloman v. Holloman, 691 So. 2d 897, 899 (Miss. 1996); Century 21 Deep S. Properties, Ltd. v.
Keys, 652 So. 2d 707, 717 (Miss. 1995); Newell v. Hinton, 556 So. 2d 1037, 1042 (Miss. 1990)
(holding thet in interpreting a contract "the actud purpose and intent of the parties’ must be derived); Kight
v. Sheppard Bldg. Supply, Inc., 537 So. 2d 1355, 1358 (Miss. 1989). The law in Missssippi isthat "for
arelease of one joint tort-feasor to release other joint tort-feasors, the satisfaction received by the injured
party must be intended to be and must be accepted as full and tota compensation for damages sustained.”



Smith v. Falke, 474 So. 2d 1044, 1045 (Miss. 1985)(citations omitted). "[A]n injured party executing a
release incident to a settlement with one tortfeasor releases others by whom or on whose behdf no
congderations have been given only where the intent to release the othersis manifest.” Country Club of
Jackson, Mississippi, Inc. v. Saucier, 498 So. 2d 337, 339-40 (Miss. 1986)(citing Smith v. Falke,
474 So. 2d 1044, 1046 (Miss. 1985); Restatement (2d) Torts, § 885(1) (1979)). Extrinsic evidence must
be consdered in determining whether a settlement agreement was intended to release a person who was
not a party to the agreement. Smith, 474 So. 2d at 1046.

124. We cannot say that the Investors intent to release Holland was manifest. Here Holland was dismissed
from the Texas action, sua sponte, prior to the settlement. Holland, who made no appearance in the Texas
action, and who was represented jointly with the Investors here in the Louisiana action, was not involved in
the case or in the settlement. Nor was Holland a signatory to the agreement. We conclude that the
chancdlor's finding that Holland was not a party to the Settlement Agreement, and therefore could not be
the recipient of the benefits of the settlement, is not manifestly erroneous.

125. Holland aso clams that he was BT's agent, and that as an agent, al clams againgt him were settled
pursuant to the Settlement Agreement. The assartion, by the Investors, that Holland was an agent of BT
was merely ameans of assgning liability to BT, not to Holland. Even if Holland were an agent for BT, an
agent who commits atort isliable in both his representative cgpacity and in hisindividud capecity.
American Fire Protection, Inc. v. Lewis, 653 So. 2d 1387, 1391 (Miss. 1995). Nothing in the
sttlement agreement purports to rdease Holland in hisindividud capacity. This assgnment of error is
without merit.

2. Res Judicata

126. Next, Holland contends that any claims that the Investors have againgt him are barred by the doctrine
of resjudicata. Holland filed a Motion to Dismiss on the basis of res judicata on September 2, 1993. On
November 16, 1994, the motion was denied by Chancellor Clark. On January 9, 1995, Holland filed a
Moation for Reconsideration of Defendant's Motion to Dismiss and Alternatively, to Amend Order to Grant
Cetification for Interlocutory Apped. After hearing arguments, Chancellor Dillard denied the Motion and
denied certification for an interlocutory apped. This Court denied Holland's Petition for Interlocutory
Appea on September 12, 1995.

127. In Aetna Cas. & Sur. Co. v. Berry, 669 So. 2d 56 (Miss. 1996), this Court stated that:

Therule of law known asres judicata holds that when a court of competent jurisdiction enters afina
judgment on the merits of an action, the parties or their privies are precluded from rdlitigating clams
that were decided or could have been raised in that action. Walton v. Bourgeois, 512 So. 2d 698,
700 (Miss. 1987). There are four identities that must be present before a subsequent action may be
dismissed on the grounds of res judicata:

(1) identity of the subject matter of the origind action when compared with the action now sought to
be precluded; (2) identity of underlying facts and circumstances upon which aclaimis asserted and
relief sought in the two actions, (3) identity of the parties to the two actions, an identity met where a
party to the one action was in privity with a party to the other; and (4) identity of the qudity or
character of a person againg whom the claim is made.



Dunaway v. W.H. Hopper & Associates, Inc., 422 So. 2d 749, 751 (Miss. 1992).

A party is precluded from raising aclam in a subsequent action if the four identities of res judicata
are present. Thisis so regardless of whether all grounds for possible recovery were litigated or
asserted in the prior action, so long as those grounds were available to a party and should have been
asserted. Dunaway, at 751...

669 So. 2d at 67.

128. Neverthdess, the doctrine of resjudicata only bars claims againgt parties who were adverse to each
other inthe origind action. Heller Fin., Inc. v. Grammco Computer Sales, Inc., 71 F.3d 518, 523 (5th
Cir. 1996); Burrell v. Southern Pac. Co., 474 P.2d 466, 468-69 (Ariz. Ct. App. 1970). Parties are
adversaries only as to those claims actudly asserted. Jackson v. Lemler, 83 Miss. 37, 42-44, 35 So. 306,
307-08 (1903); Burrell, 474 P.2d at 468-69; Williams v. Evans, 552 P.2d 876, 878, 879 (Kan. 1976)
; Eyde v. Charter Township of Meridian, 324 N.W.2d 775, 779 (Mich. Ct. App. 1982); Krikava v.
Webber, 716 P.2d 916, 919 (Wash. 1986). Holland and the Investors were co-defendants in the prior
action.

Generally, co-defendants are not adversaries for the purposes of resjudicata, even though a co-
defendant could have filed a cross-clam againgt the other defendant:

"A judgment ordinarily settles nothing as to the relative rights and liabilities of the co-plaintiffs or co-
defendants inter sese, unlessther hogtile or conflicting claims were actualy brought to issue, litigated
and determined. 50 C.J.S., Judgments, 8§ 819. See aso Restatement of Judgments, § 82" Cook v.
Kendrick, 16 Mich. App. 48, 51, 167 N. W. 2d 483 (1969).

Eyde, 324 N.W.2d at 779.

129. Here the investors filed no claims againgt Holland in the origind action. Instead Holland was brought
into the action as a third-party defendant by virtue of consolidation of the Louisiana action, where Holland
and the investors were co-defendants, and the Texas action, where the investors were plaintiffs and Holland
was brought in by impleader under Fed. R. Civ. P. 14. Rule 14 provides that an origind plaintiff's clams
agang athird-party defendant are permissive, not mandatory. There is no automatic adversary relationship
between an origind plaintiff and a third-party defendant. Additiondly, no cross-claim is compulsory. Dunn
v. Sears, Roebuck & Co., 645 F.2d 511, 512 n.1 (5th Cir. 1981); Whittaker v. Schreiner, 570 P.2d
299, 301 (Mont. 1977); Executive Management, Ltd. v. Ticor Title Ins. Co., 963 P.2d 465, 474
(Nev. 1998). Thus, there was no adversary relationship between Holland and the Investors.

1130. Additiondly, the principles of resjudicata are incongstent with the idea of permissive clams; and
therefore, res judicata does not operate to bar subsequent claims which may have been asserted but were
not. Krikava, 716 P.2d at 918; Eyde, 324 N.W.2d at 779; Burrell, 474 P.2d at 470 (holding that res
judicata did not preclude the subsequent filing of an action which was a permissve clamin aprior action).
See also Resolution Trust Corp. v. Farmer, 836 F. Supp. 1123, 1132 (E.D. Pa. 1993) ("[A] party
gppearing in an action in one capacity, individua or representative, is not thereby bound by or entitled to the
benefits of the rules of res judicatain a subsegquent action in which he gppears in ancther capacity.”); Leev.
Wiley Buntin Adjuster, Inc., 204 So. 2d 479 (Miss. 1967) (where this Court reversed dismissal of a
clam for fraud againgt an insurance adjuster based upon a settlement between the plaintiff and the insurer).



Therefore, the Chancellor did not err in denying Holland's Motion to Dismiss on the grounds of res judicata.
B.

1131. Holland contends that Lee Cline, a disbarred Louisana atorney, was engaged in the unauthorized
practice of law on behdf of the Investors and that this case should have been dismissed based on hisillega
activity. It is an uncontested fact that Cline was disbarred by the State of Louisiana on June 20, 1988,
following avoluntary pleaiin afederd crimina proceeding. It is aso uncontested that an Agreed Permanent
Injunction was entered against Cline on November 3, 1992, by the Chancery Court of the Second Judicid
Digtrict of Jones County, enjoining Cline from practicing law in the State of Mississppi. But the injunction
dated, "...nothing herein shdl preclude or prohibit Defendant from engaging in oil and gas land and
operations management except to the extent such actions, if any, may condtitute the unauthorized practice of
law in this State"

1132. Holland filed a Motion to Dismiss because of Unauthorized Practice of Law on November 27, 1995,
dleging that Cline had been involved in every aspect of the case, including discovery, motions, and trid
preparation. Specificaly, Holland clams that Cline was present at depositions, made phone cals concerning
thetrid; prepared proposed exhibits for the trial; worked with the attorneys for the Investors, and arranged
for a court reporter for thetrid. The Investors stated that Cline was acting as the day-to-day operations
officer in the trangmitta of information from Chandeleur Ltd. to the attorneys.

1133. Chancellor Dillard allowed discovery to be conducted on the unauthorized practice of law issue. This
included taking the deposition of every Investor. Cline, however, asserted his Fifth Amendment privilege
and refused to answer questions. The court refused to compd Cline to answer over his Fifth Amendment
clam. A hearing on the matter was also held on March 12, 1996, at which the court ordered the
production of certain documents. On June 4, 1996, Chancellor Dillard entered his Opinion and Order
denying Holland's Motion to Dismiss. Holland filed a Motion for Reconsideration on June 19, 1997, which
was aso denied.

1134. In his Opinion and Order, Chancellor Dillard stated:

It is clear to this Court that Cline could be held in contempt for violation of the injunction issued by the
Chancery Court of Jones County, Second Judicid Didgtrict, by Chancedlor J. Shannon Clark. It should
be noted however, that is a separate chancery court proceeding, Cause No. 40,051. This judge was
gppointed by Chief Justice Armis Hawkinsto serve as specid chancdlor in this cause only so, thereis
no authority to act in that matter. It isand that should be a separate proceeding. To compd the
witness to answer the questions in this case would be a clear violation of his Fifth Amendment
privilege. The motion to compd is therefore overruled and as a consegquence, the motion to dismiss
based on the unauthorized practice of law must likewise for the same reasons aso be overruled.

1135. Miss. Code Ann. 8 73-3-55 (1995) outlaws the practice of law without alicense. It provides, in
pertinent part, that:

It shdl be unlawful for any person to engage in the practice of law in this state who has not been
licensed according to the law. Any person violating the provisions of this section shall be deemed
guilty of amisdemeanor, and, upon conviction, shdl be punished in accordance with the provisons of
section 97-23-43. Any person who shall for fee or reward or promise, directly or indirectly, write or



dictate any paper or instrument of writing, to befiled in any cause or proceeding pending, or to be
indtituted in any court in this state, or give any counsel or advice therein, or who shall write or dictate
any hill of sde, deed of conveyance, deed of trust, mortgage, contract, or last will and testament, or
shdl make or certify to any abstract of title or red estate other than his own or in which he may own
an interest, shall be held to be engaged in the practice of law....

1136. We conclude that Holland has presented insufficient evidence that Lee Cline was engaged in the
unauthorized practice of law pursuant to Miss. Code Ann. 8 73-3-55 (1995). The Chancellor did not err in
denying Holland's Motion to Dismiss based on the unauthorized practice of law.

C.

1137. Holland argues that if the Court finds that the evidence presented on the unauthorized practice of law
issue was insufficient, then it should require the Investors to fully respond to the document requests and
various lines of deposition questioning that could produce relevant information on thisissue. However, the
Chancdlor has dready dlowed Holland more than a sufficient amount of discovery on thisissue. A large
portion of the record in this caseis devoted to just thisissue. More discovery that "could produce relevant
information” on thisissueis not judtified, especidly in light of the lack of evidence Holland's initid discovery
has produced. "The control of discovery isamatter committed to the sound discretion of the trid judge.”
Broadhead v. Bonita Lakes Mall, 702 So. 2d 92, 104 (Miss. 1997)(citing Barnesv. A Confidential
Party, 628 So. 2d 283, 290 n.7 (Miss. 1993; Dawkins v. Redd Pest Control Co., 607 So. 2d 1232,
1235 (Miss. 1992)). This assgnment of error iswithout merit.

D.

1138. Holland next contends that the Investors suit was barred by the statute of limitation. Miss. Code Ann.
§ 15-1-49 (1995) provides, in pertinent part that:

(2) All actions for which no other period of limitation is prescribed shdl be commenced within three
(3) years next after the cause of such action accrued, and not after.

Miss. Code Ann. § 15-1-67 (1995) provides, in pertinent part that:

If aperson lidble to any persond action shdl fraudulently conced the cause of action from the
knowledge of the person entitled thereto, the cause of action shall be deemed to have first accrued &,
and not before, the time a which such fraud shdl be, or with reasonable diligence might have been,
first known or discovered.

1139. Holland contends that the Investors are barred because one of the Investors, Ward, testified that he
had suspicions that there had been front-end profits paid as early as February of 1990 when he went to
Houston to try and audit the books of BT. At that time, he discovered that a check for $32,000 had been
written to a Laurd law firm. Holland aso points to the testimony of another Investor, Ferguson, who
tegtified that he may have known about Holland getting a front-end profit in 1990.

1140. The record in this case contradicts Holland's assertions as to when the Investors discovered that
Holland had received afront-end profit on the Chandeleur Prospect. Firgt, in his tesimony concerning the
$32,000 check, Ward did not state that he knew that the check was paid on behalf of Holland. Ward went
on to testify that he asked Holland the day of the discovery of the check if Holland knew of any reason that



that check would have been paid to a Laurd law firm, and Holland responded that he did not.

741. Further, areading of Ferguson's testimony shows that he was unsure of when or from whom he
received the information that Holland had received a front-end commission. It was only when he was
pressed by Holland's attorney to give a specific year, that Ferguson reluctantly said, "1990". He then
quaified his statement by testifying that, "alot of things escape me now, and please understand thet thisis
true. | just can't remember alot of things after my open heart surgery.”

142. These are the only two witnesses that Holland can point to to support his statute of limitation argument.
The other Investors testified that they first discovered that front-end commissions had been paid to Holland,
the Evanses, and Gaskin, from a deposition taken from one of the BT principas in the Texas case on
January 2, 1992. The Investors Complaint wasfiled on April 10, 1993, well within the statute of limitation.
The Chancdlor did not err in denying Holland's Motion to Dismiss based on Miss. Code Ann. §8 15-1-49
and 15-1-67.

143. Holland aso contends Miss. Code Ann. § 75-71-725 barred the Investors cause of action.

Section 75-71-725 provides the statute of limitation for securities fraud actions brought under Miss. Code
Ann. 8 75-71-717(a)(2) (1991), which was aleged by the Investors. Miss. Code Ann. § 75-71-725
(1991) provides, in pertinent part that:

No action shdl be maintained to enforce any liability created under section 75-71-717(2) unless
brought within two (2) years after the discovery of the untrue Satement or omission, or after such
discovery should have been made by the exercise of reasonable diligence ...

144. Again, the evidence is overwhemingly in favor of the Investors on thisissue. They discovered
Holland's untrue statement on January 2, 1992, and filed their Complaint on April 10, 1993, well within the
datute of limitation. The Investors were not barred by ether of these statutes of limitation. This assgnment
of error iswholly without merit, and the Chancellor did not err in denying Holland's Motion to Dismiss.

E.

1145. Holland contends that the Investors failed to prove the dements of fraud and that the Chancellor's
decision should be reversed. "Fraud is never to be presumed or inferred, but must be proven by clear and
convincing evidence" Boling v. A-1 Detective & Patrol Serv., Inc., 659 So. 2d 586, 590 (Miss. 1995)
(atingNicholsv. Tri-State Brick and Tile, Inc., 608 So. 2d 324, 330 (Miss. 1992)). In order to
establish fraud, the following dements must be proven: (1) a representation; (2) itsfasty; (3) its materidity;
(4) the spesker's knowledge of itsfasity or ignorance of its truth; (5) the speaker'sintent that the
representation should be acted upon by the hearer and in the manner reasonably contemplated; (6) the
hearer'signorance of itsfagty; (7) the hearer's reiance on the representation’'s truth; (8) the hearer'sright to
rely thereon; and (9) the hearer's consequent and proximate injury. Allen v. Mac Tooals, Inc., 671 So. 2d
636, 642 (Miss. 1996)(citing Franklin v. Lovitt Equip. Co., 420 So. 2d 1370, 1373 (Miss. 1982)).

1146. Holland clearly made a false representation. The Investors testified that Holland represented to them
that he, Roger Evans, Campbe | Evans, and Bill Gaskin would not receive any front-end profit on the
acquisition of Chandeleur. He stated to them that he and the others would only receive atwenty-five
percent reversionary interest after the Investors had made back al of their money. Holland represented that
the Investors were buying the Chandeleur Prospect at BT's cost basis. These representations were proven



tobefdsea trid.

147. Holland's fa se representations were certainly materid to the Investors decisionsto invest. Although a
couple of Investors tetified that they were not sure if they would have invested in Chanddleur if they hed
known of the front-end payments, most testified that they definitely would not have invested if they had
known. Additionaly, the Investors testified that because Holland represented that there was no front-end
commission to be paid, the dedl was more attractive.

148. Holland had knowledge that his representations were fdse. He admitted as much at trid. Although he
maintained that he never received a front-end profit and that the Evanses and Gaskin did, Holland still made
representations that he knew to be false.

1149. Holland intended that the representations to be acted on in the manner reasonably contemplated.
Holland was trying to induce the Investors to put their money in the Chandeleur Prospect. That was hisjob.

150. The Investors were clearly ignorant of the falsty of Holland's representation. There is no evidence to
the contrary.

T61. It is gpparent from the Investors testimony that they relied on Holland's fase representations. Again,
most of the investors testified that, had they known of the front-end profits before they invested, they would
not have invested. Their reliance on the representation is clear because they were not aware of the front-end
profits, and they did invest. The Investors dso had the right to rely on Holland's fal se representations, as
they were the parties he was doing business with.

1652. Findly, Holland's fa se representations injured the Investors, in that they paid $221,645 more for
Chanddeur than they would otherwise have paid. The Investors proved their clam sufficiently to dlow the
Chancdlor, asfact finder, to conclude that there was clear and convincing evidence of fraud. This
assgnment of error iswithout merit.

F.

153. Holland a0 takes issue with the admission into evidence of aBT account ledger showing payments
made by BT to and on behaf of Holland, and aletter confirming that the payments were made on behdf of
Holland. Asto the ledger, Holland argues that the document is a summary of other records which were not
produced to Holland or introduced at trid. Therefore, Holland claims the document was inadmissible
pursuant to Miss.R.Evid. 1006.

154. This document was admitted as an exhibit to Roger Evans's deposition. Holland objected on the basis
that the document was a summary and that the Investors should produce the underlying documents
supporting the summary. Specifically, Holland claimed that BT's books and the origind checks should have
been produced. The Investors responded that the document was a BT business record maintained in the
ordinary course of business. Additiondly, the Investors argued that the underlying documents were available
to Holland at the time of the deposition and, therefore, under Miss. R. Evid. 1006, were available for his
examination. The Chancellor overruled Holland's objection to the document, ruling that it was a business
record kept in the ordinary course of business, and therefore admissible.

155. Miss.R.Evid. 1006 provides:



The contents of voluminous writings, recordings, or photographs which cannot conveniently be
examined in court may be presented in the form of a chart, summary, or caculation. The originds, or
duplicates, shal be made available for examination or copying, or both, by other partiesat a
reasonable time and place. The court may order that they be produced in court.

156. The Investors stated that the underlying documents supporting the objectionable document were
available for Holland's examination at the deposition of Roger Evans. Holland did not refute this statement
at trid, nor does he do so in his brief. The concluson to be drawn then, is that the underlying documents
were indeed available to Holland. Under Rule 1006, this document was admissible, and the Chancellor did
not e in admitting it.

157. Holland dso complains that the Chancellor erred in admitting into evidence aletter, which isnot in the
record or the record excerpts, purporting to confirm that at the request of Holland, BT paid aLaurd law
firm on Holland's behdf. It aso purports to say that the money paid to the firm was deducted from monies
that Holland was to receive on the sale of Chandeleur to the Investors.

158. Holland's complains that the letter was not properly authenticated and was hearsay. We must agree.
The witness who was alowed to testify as to the contents of the letter was neither the sender nor the
recipient of the letter. Thisletter was clearly hearsay and should not have been admitted. However, the
admission of the letter was cumulative and not reversible error. Other evidence in the record showed that
Holland's legd bills had been paid by BT, including Holland's own testimony and the above-referenced
account ledger. This assgnment of error iswithout merit.

G.

159. Holland argues that the award of punitive damages and attorney fees should be reversed. Miss. Code
Ann. 8§ 11-1-65 (Supp. 1998) provides in pertinent part that:

(1) Inany action in which punitive damages are sought:

(8 Punitive damages may not be awarded if the claimant does not prove by clear and convincing
evidence that the defendant againgt whom punitive damages are sought ... committed actua fraud.

(e Indl casesinvolving an award of punitive damages, the fact finder, in determining the amount of
punitive damages, shdl condder, to the extent rdlevant, the following: the defendant's financid
condition and net worth; the nature and reprehengility of the defendant's wrongdoing, for example,
the impact of the defendant's conduct on the plaintiff, or the relationship of the defendant to the
plaintiff; the defendant's awareness of the amount of harm being caused and the defendant's
moativation in causing such harm; the duration of the defendant's misconduct and whether the
defendant attempted to conceal such misconduct; and any other circumstances shown by the evidence
that bear on determining a proper amount of punitive damages ....

1160. As discussed previoudy, the Investors clearly and convincingly proved that Holland acted fraudulently.
In the punitive phase the Investors recdled Holland to the stand. His testimony was the only evidence



presented by the Investorsin support of the punitive award.

161. The Chancellor made his ruling from the bench after sating the elements to be consdered under Miss.
Code Ann. § 11-1-65 (Supp. 1998). He ruled that:

So the Court then, consdering those dements, does find that the defendant does have some
properties of value. And in particular, the 6.25 interest dtill in Block 16 and the interest gpparently that
isgtill owned in Block 18 and afarm in Ovett, Missssppi and interest of the vaue of gpproximately
$400,000 in Colorado and that his income from the past year was roughly $100,000 as | understood
his testimony. But neverthdess, the Court is of the opinion that punitive damages should be avarded
inthis cause, and the Mississppi Supreme Court and other courts have held that an award of five
times the actua damages as punitive damagesis not excessive. And therefore, the Court imposes
punitive damages in the amount of $1,108,225.

It can not be said that the Chancdllor abused his discretion in determining that punitive damages were
appropriate in this case.

162. Holland aso argues that attorneys fees are only gppropriate in cases where punitive damages are
appropriate, and because punitives were not warranted in this case neither were attorneys fees. The record
in this case supports the award of punitive damages, and therefore, the award of attorneys feeswas

appropriate.
CONCLUSION

1163. For the above and foregoing reasons, the judgment of the chancery court is affirmed.

164. THE JUDGMENT OF THE CHANCERY COURT ISAFFIRMED. FURTHER,
PURSUANT TO MISS. CODE ANN. 8 11-3-23 (1991), WE RENDER JUDGMENT AGAINST
ROBERT M. HOLLAND, JR., AND IN FAVOR OF THE INVESTORS, FOR DAMAGESAT
THE RATE OF FIFTEEN PERCENT OF THE TOTAL DAMAGES AWARDED BY THE
JUDGMENT BELOW.

PRATHER, C.J., SULLIVAN, P.J., McRAE AND COBB, JJ., CONCUR. PITTMAN, P.J.,
DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY SMITH AND MILLS, J3J.
WALLER, J.,, NOT PARTICIPATING.

PITTMAN, PRESIDING JUSTICE, DISSENTING:

1165. | respectfully dissent because, in my view, the mgjority's opinion erroneously concludes that Holland
was not an agent of BT.

166. An examination of the Settlement Agreement shows that Holland's name gppears in the style of the
case as athird-party defendant. The Agreement contains the following language: "Whereas the parties to



such action have compromised and settled dl digputes between them and now wish to memoridize their
compromise and settlement by this Agreement." The Agreement goes on to say that, "[I]t is understood and
agreed that this Settlement Agreement shdl be binding upon and inure to the benefit of the parties hereto
and thelr respective representatives, successors, assgns, and each of its parents, affiliates, subsidiaries,
successors in interest and each of their respective directors, officers, agents, servants, employees, and
ligbility insurers™ And findly, the Agreement gtates, "[1]t is understood and agreed that this Settlement
Agreement contains the entire agreement between the parties and supersedes any and all prior agreements,
arrangements, or understandings between the parties relating to the subject matter. No ora understandings,
Satements, promises or inducements contrary to the terms of this Settlement Agreement exist. This
Settlement Agreement can not be changed or terminated ordly." Holland did not Sgn the Settlement
Agreement, nor isthere asgnature line designated for him.

167. At firg glance, it appears that Holland was not a party to the Settlement Agreement and therefore
could not be the recipient of the benefits of the settlement. The law in Missssppi isthat "for arelease of one
joint tort-feasor to release other joint tort-feasors, the satisfaction received by the injured party must be
intended to be and must be accepted as full and total compensation for damages sustained.” Smith v.
Falke, 474 So. 2d 1044, 1045 (Miss. 1985)(citations omitted). "[A]n injured party executing arelease
incident to a settlement with one tortfeasor releases others by whom or on whose behdf no consderations
have been given only where the intent to release the othersis manifest.” Country Club of Jackson,
Mississippi, Inc. v. Saucier, 498 So.2d 337, 339-40 (Miss. 1986)(citing Smith v. Falke, 474 So.2d
1044, 1046 (Miss., 1985); Restatement (2d) Torts, § 885(1) (1979)).

1168. It does appear that Holland was BT's agent, and that as an agent, dl cdlams against him were settled
pursuant to the Settlement Agreement. The Investors concede that they have argued throughout this case
that Holland was BT's agent, but argue that when Holland was asked in the Investors Request for
Admissions whether he was BT's agent, he answered "No."

169. InFirst Jackson Securities Corp. v. B.F. Goodrich Co., 253 Miss. 519, 176 So.2d 272 (1965),
this Court held that:

An agent is one who acts for or in the place of another by authority from him; one who undertakes to
transact some business or manage some affairs for another by authority and on account of the |latter,
and to render an account of it. Heis a subgtitute, a deputy, gppointed by the principd, with power to
do the things which the principd may or can do.

The most characterigtic festure of an agent's employment, isthat heis employed primarily to bring
about business relations between his principa and third persons, and this power is perhaps the most
digtinctive mark of the agent as contrasted with others, not agents, who act in representative
capacities.
253 Miss. at 532-33, 176 So.2d at 278 (quoting 2 C.J.S. Agency § 1c, at 1024 (1936)). Accord, Emil
v. The Mississippi Bar, 690 So.2d 301, 317 (Miss. 1997).

170. My view, based on First Jackson Securities Corp., isthat Holland was BT's agent. According to
Holland, hisjob with BT wasto market oil and gas properties to potentia investors. Holland brought about
the business relations between BT, his principa, and the Investors, the third party. Holland was BT's agent.



171. The Settlement Agreement clearly and unambiguoudy states that:

It isunderstood and agreed that this Settlement Agreement shall be binding upon and inure
to the benefit of the parties hereto and their respective representatives, successors, assigns, and
each of its parents, affiliates, subsdiaries, successorsin interest and each of their respective directors,
officers, agents, servants, employees, and liability insurers.

(emphasis added).

f72. Holland was BT's agent, as the Investors have argued throughouit this proceeding, and, as such, heisa
recipient of the benefits of the Settlement Agreement. Holland's Motion to Dismiss should have been
granted. Therefore, | would reverse and render.

SMITH AND MILLS, 3J.,JOIN THISOPINION.



