IN THE COURT OF APPEALS

OF THE

STATE OF MISSI SSIPPI
NO. 98-KA-00516-COA

KENNETH R.LITTLE
V.
STATE OF MISSISSIPPI

DATE OF JUDGMENT:

TRIAL JUDGE:

COURT FROM WHICH APPEALED:
ATTORNEY FOR APPELLANT:
ATTORNEY FOR APPELLEE:

DISTRICT ATTORNEY :
NATURE OF THE CASE:
TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE

01/17/1997

HON. JOHN B. TONEY

RANKIN COUNTY CIRCUIT COURT
WILLIAM O. TOWNSEND

OFFICE OF THE ATTORNEY GENERAL
BY: BILLY L. GORE

JOHN T. KITCHENS

CRIMINAL - FELONY

01/17/1997: SEXUAL BATTERY: SENTENCED TO SERVE
A TERM OF 30 YRSIN THE CUSTODY OF THE MDOC;
PAY ALL COURT COSTS, FEES & ASSESSMENTS

AFFIRMED - 6/8/99
6/21/99; denied 09/21/99
10/01/99; denied 11/24/99
12/15/99
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McMILLIN, C.J, FOR THE COURT:

1. This case comes before the Court as an appeal from the conviction of Kenneth R. Little of sexua
battery. Little, convicted by ajury in the Circuit Court of Rankin County, has appealed raising three issues.
Wefind theissues raised by Little to be without merit for reasons we will proceed to discuss, therefore, we

afirm the conviction.

Facts



12. Little was indicted on two counts of sexud beattery against a male child under the age of fourteen years.
The offenses were dleged to have occurred sometime between September 1 and September 30, 1990,
those being the gpproximeate dates that Little resded in the same home as the child. The wording of the two
counts was identical; however, at trid, the prosecution said that one count was intended to cover an act of
fellatio committed on the child and the other was intended to cover the charge that Little forced the child to
perform felaio on him.

113. The proof conssted primarily of the testimony of the aleged victim, who related in smple and graphic
language a claim that both such events had occurred. The child's testimony was corroborated by atreating
psychologist who was alowed to relate what the child had told her in the course of her trestment of the
emotiond difficulties believed to flow from Littl€'s activities. The child's Sster was aso permitted to testify
asto certain things related to her by her brother in the immediate aftermath of one of his aleged encounters
with Little that were probative of Littles guilt. The range of time in which the events occurred was, because
of the victim's inability to identify dates with any certainty, reconstructed from evidence showing the times
that Little was in the same home with the child and had the kind of access necessary to accomplish the
activities described by the victim.

4. Little testified in his own defense and denied any such improper activity with the child. At the close of
the proof, the trid court permitted the State to combine the two separate counts into one count to be
submitted to the jury and indructed the jury that it could convict if it believed that Little had participated in
ether or both forms of fdlatio with the child. Thejury returned averdict of guilty.

5. Though the offenses were aleged to have occurred in 1990, Little was not indicted until October 5,
1993. According to the clerk's docket, Little waived arraignment on February 11, 1994. Histria began on
January 8, 1997, dmost three years after he waived arraignment.

.
The First Issue: The Specific Date of the Alleged Offense

16. Little moved to compel the State to declare with more certainty than a thirty-day range exactly when the
alleged offenses occurred. Thetria court denied the motion, finding that, based on the facts of the case and
the limited intdllectud abilities of the victim, it would have been impossible for the State to prove the exact
date of the offense with any more precison than had dready been demondrated. Little now clamsthat the
trid court's denid of his motion was error. Of course, the practica effect of granting the motion, thereby
making the exact date of the offense an essential eement of the State's proof, would be that the crime could
not be proven with the requisite certainty to support a conviction. Granting the motion would be the
equivaent of an order of dismissal of the charges.

117. Section 99-7-5 of the Missssppi Code provides that "stating the time [for an offense] imperfectly” does
not render an indictment insufficient "where timeis not of the essence of the offense. . . ." Miss. Code Ann.
§ 99-7-5 (Rev. 1994). We have nothing before us that would suggest that time was an essentia eement of
this crime, nor isthere any indication that the lack of specificity struck a critica blow to Little's defense,

such as might be the case were Little attempting to establish an dibi defense. In Morris v. Sate, the
Missssppi Supreme Court, suggesting some "employment of common sense”’ was in order, sustained a
conviction on three counts of various forms of sexud abuse of ateenage girl by her stepfather even though
the only proof as to time was that the events occurred on weekends or nights when the child's mother was



not at home over aperiod from May to March of 1986. Morrisv. Sate, 595 So. 2d 840, 841-42 (Miss.
1991). The court said:

In this case, the victim's testimony amply illustrates the fact that the State could not narrow the time
frame any more than it did. Defendant was fully and fairly advised of the charge againg him. This
assgnment of error iswithout merit.

Id. at 842. Wefind that language to have equa application to the case now before us, and we decline to
disturb Littlé's conviction on this basis.

The Second Issue: Uncertainty asto Count Submitted to Jury

8. Little clamsthat the trid court committed reversible error by failing to rule on his mation to sever the
two counts and then not informing him as to which count was being submitted to the jury. Thetrid court, a
commencement of the trid, announced that it was reserving a ruling on whether to sever the two counts. The
court ultimately took the matter up mid-trid. Rather than grant Littl€'s severance motion, the trid court
followed the State's suggestion that the two counts be combined into one charge and the jury be instructed
that it could convict if it believed either (a) that Little had performed fdlatio on the child or (b) that Little had
forced the child to perform smilar acts on him. Defense counsdl interposed no objection at the time the
State proposed this resolution of the matter and the jury was so ingtructed. Specifically, Ingtruction Three
informed the jury asfollows:

The defendant has been charged in an indictment in the case with the crime of sexud battery.

If you find from the evidence in this case, beyond a reasonable doubt, that on or about or between the
01 day of September, 1990 and the 30th day of September, 1990, in Rankin County Mississippi, the
defendant, Kenneth R. Little, did:

1. willfully and unlawfully,
2. engage in sexud penetration with [the victim], amae child lessthan 14 years of age at thetime,

3. by insarting his penis into the mouth of [the victim] and\or by causing the penis of [the victim] to be
inserted into his own mouth, then you shdl find the defendant guilty as charged.

If the State has failed to prove any one or more of the above listed eements, beyond a reasonable
doubt, then you shdl find the defendant not guilty.

19. In his brief, Little clams that he remains uninformed as to which count he was convicted on. Thet,
smply put, is not a sustainable argument. The record reflects quite clearly that the two counts were
collgpsed into one charge without objection from the defense. An ingtruction permitting the jury to convict if
it believed either form of sexud penetration occurred was given by the trid court without objection from the
defense. Little could not possibly have been confused as to which count was being submitted to the jury
because, at the point of the trid court's ruling, only one count remained - a count that charged two dternate



versions of sexud penetration as defined by the Satute.

110. We decline to reach the question of whether charging and convicting on aternative theorieswas a
permissible means of dedling with two closely-related but nevertheless separate charges of sexud offense
because the matter was not timely raised with the trid court. Foster v. Sate, 639 So. 2d 1263, 1295
(Miss. 1994). Neither has that specific issue been raised before this Court and we do not consider it so
detrimentd to Littles right to afundamentdly fair trid that we are prepared to raise it on our own motion as
plain error. Therefore, we find Little's arguments on this issue to be without merit.

V.
The Third Issue: The Weight of the Evidence

T11. Little makes a perfunctory argument that the verdict was againgt the weight of the evidence. He
undertakes no andysis of the proof and points to nothing in the record so strongly demongtrating his
innocence that it would outweigh the eyewitness testimony of the victim describing in brief and painfully blunt
terms his trestment at the hands of Little. The State presented evidence of access by Little to hisvictimin
the crucid period, the victim's own testimony, and testimony from others that tended to corroborate the
victim's story. Countering that was, primarily, Little's own testimony denying that he committed the offenses.
In those Stuations, the jury dts asfinders of fact charged by law to determine what credibility to give to
witnesses presenting competing and contradictory versions of events. McClain v. Sate, 625 So. 2d 774,
781 (Miss. 1993). Absent some indication that there has been a substantia miscarriage of justice, once the
jury has spoken on what credibility and weight it will assgn to the witnesses, the trid court, and this Court
on gppeal, may not intercede. Allison v. State, 724 So. 2d 1014, 1019 (Miss Ct. App. 1998). We
determine that no relief is gppropriate on thisissue.

V.
TheFinal Issue Little's Speedy Trial Claim

f12. Little moved on January 7, 1997, to dismissfor failure to grant him a speedy trid. Prior to that time,
Little had not demanded trid or, insofar as the record reveds, affirmatively objected to any of the nine
continuance orders entered in the cause. In fact, the trial court, in consdering Little's motion to dismiss,
found as amatter of fact that Little had actudly joined six of the nine continuance orders, though the court
did not specify which ones and the orders themselves are not a part of the record before us.

113. The motion to dismiss dated thet Little had been "deprived of a speedy tria as afforded him by the
Condtitution of the United States, the Congtitution of the State of Mississppi, and by the laws of the State
of Mississippi.”

114. That motion was not dedt with by thetrid court until the close of the first day of trid and the jury had
been sent home for the evening. There is no explanation as to why the matter was not addressed until that
time. Our own review of the record indicates that, at the time the trial was cdled, defense counsd
announced, "The Defendant is ready, Y our Honor." The defense did not reserve such rights as might exist
under the dismissal motion and there was no indication that the trid court reserved a ruling on the maotion for
alater date. While it could be argued that the defendant abandoned his motion by announcing ready for tria
without having first obtained aruling on his speedy tria motion, the State does not advance such an
argument. Traveling on the assumption that there was an informa understanding among the tria court and



the attorneys that the motion would be addressed after tria began, we will consider the issue on the merits.
However, in doing S0, we caution counsdl that it isimportant to preserve such informa agreements on the
record in order to avoid potential procedura bars to meritorious arguments on apped.

1115. On appedl, Little purports to raise two separate aspects of denia of a speedy trid clam, i.e., the
satutory requirement that the trial take place within 270 days of arraignment, subject to certain exceptions
(Miss. Code Ann. §99-17-1 (Rev. 1994)), and the more general congtitutional considerations discussed in
the United States Supreme Court case of Barker v. Wingo, 407 U.S. 514 (1972).

116. It isonly by agenerous reading of Littleé's motion that it can be seen to raise the Satute requiring that
Little be tried within 270 days of his arraignment, since the mation refers only to "the laws of the State of
Missssppi" - arather broad pronouncement at best. While there was the potentia to properly narrow the
focus at the hearing on the motion, that did not occur, at least by defense counsdl's effort, sncethetrid
court ruled on the motion without offering either attorney the opportunity to be heard. Thetrid court itsef,
in ruling on the motion, dismissed the rather explicit gatutory time mandate by saying:

thereis, you know, possbly a mathematical method to determine how many days should be charged
againg the State and how many days should be charged againg the Defense, dthough that is possible
to do in this case, the Court has not done that and has chosen, rather, to look below the surface of
mere mathematicsin the matter . . . ."

117. While this disregard for "mere mathematics' is somewhat troubling in view of the terms of the Satute,
we mugt, neverthdess, consder the matter further to determine if reversible error occurred.

118. In 1976, the Mississippi Legidature adopted the present form of Section 99-17-1, which provides as
follows

Unless good cause be shown, and a continuance duly granted by the court, al offenses for which
indictments are presented to the court shall be tried no later than two hundred seventy (270) days
after the accused has been arraigned.

Miss. Code Ann. § 99-17-1 (Rev. 1994).

1119. Notably missng from this enactment was a legidative pronouncement of the consequence of afalure
to try adefendant within the time limits. Additiondly, the statute does not define "good cause,” leaving that
concept for judicia interpretation. In al other respects, the statute would gppear to be an uncommonly
sraight-forward statement of what must occur once a criminal suspect isindicted. The apparent clarity of
the tatute has, in the actud circumstance, proven to be elusive.

120. Thefirst Sgn of erosion of the seemingly-explicit language of the Statute arose in regard to the
necessity for "a continuance duly granted by the court” when addlay beyond theinitia 270 days has
occurred. Despite this statutory language, the Mississppi Supreme Court has permitted after-the-fact
explanations for delaysin trial even where there was no contemporaneous order of continuance. See, e.g.,
McGeev. Sate, 608 So. 2d 1129, 1131-34 (Miss. 1992).

121. Another areawhere the supreme court has, over time, taken action to lessen the impact of the statute
is on the subject of what remedy is available to the defendant for a 270 day violation. The court, when first
faced with the question of the effect of failing to try a defendant within 270 days, held that the charges must



be dismissed with prejudice for aviolation. Payne v. State, 363 So. 2d 278 (Miss. 1978). Later, the court
retrested from that position and determined that, though a violation of the statute did require dismissd, the
nature of that dismissal depended on two factors not mentioned in the statute. Sate v. Harrison, 648 So.
2d 66 (Miss. 1994). The Harrison Court held that, in the face of @270 day violation, the trid court must
inquire into whether (a) the delay in trid had preudiced the defendant in presenting his defense and (b)
whether the State had engaged in oppressive conduct in failing to timedly bring the caseto trid. 1d. at 71. If
prejudice or oppressive conduct were found, the dismissal of the indictment would be with prejudice, but if
no such findings were made, the dismissa would be without prejudice to a possible reindictment for the
same offense. 1d.

122. In a case decided less than two years after Harrison, the supreme court seemed to have engrafted an
additional consderation onto the statute. See Walton v. State, 678 So. 2d 645 (Miss. 1996). In Walton,
the supreme court addressed, for the first time, the issue of whether mere silence in the face of adelay
beyond the 270 period might condtitute awaiver of aright to dismissal under the statute. The court found
that "Walton never raised the speedy trid issue within the time frame prescribed by the statute.” 1d. at 649.
Later in the opinion, the supreme court, in an gpparent assessment of the consequence of that fallure, said
that "Walton waived his right to complain about not being tried within 270 days, because he neither
requested nor asserted hisright to a speedy trial or objected to a delay and prejudice has not been
shown by Wdton.” 1d. a 651 (emphasis supplied).

123. While an argument could be made that Walton was actually decided on the basis that the State
satisfactorily demonstrated good cause for the delay in trying Waton - and not on the issue of waiver by
inaction - we observe that Justice Banks, writing in adissent joined by Presiding Justice Prather, indicated
his belief that the mgjority had adjudicated "that the 270 day statute was waived by Walton because he
falled to object to any delays.”" Id. a 652 (Banks, J., dissenting, Prather, P.J., joining). Additiondly, this
Court has recently written, citing Walton v. State as authority, that "a defendant must raise the speedy tria
issue within the time frame prescribed by the statute” or be subject to a presumption that the defendant
acquiesced inthe ddlay. Frazier v. State, 97-KA-01539-COA (14) (Miss. 1999). Despite the clear
pronouncement of this Court, we observe that our decison in Frazier did not turn on the waiver question
snce we subsequently determined that Frazier had made the requisite demand within 270 days.

124. Thus, though we find direction from Walton, from Justice Bankss dissent in Walton, and from our
recent decisonin Frazier, it gppears that none of that guidance is absolutely controlling. We do, however,
conclude that afair reading of the precedent suggests that, when a defendant asserts a violation of the 270
day datute, the threshold question of whether the defendant made some sort of timely assertion of hisright
to be tried within 270 days s critica to congderation of the issue on the merits. Based on Littl€'s prolonged
falureto raise hisright to be tried speedily, we conclude that he waived his statutory right to be tried within
270 days of hisarraignmen.

1125. Our decison today leaves unanswered the question of what effect afailure to demonstrate prejudice
has on an gpped when atimely demand is made. The supreme court, in afootnote in the case of Lanier v.
Sate, indicated that the court had "abandoned the Harrison rationa€' by itsdecison in Walton. Lanier v.
Sate, 684 So. 2d 93, 100 n.2 (Miss. 1996). In actuadlity, the Walton Court said only that "in the absence
of ashowing of prgudice to Wdton'sright to afair trid by adelay beyond the 270 days, Waton's case
should not be dismissed with prejudice.” 678 So. 2d at 650 (emphasis supplied). Whether atimely
demand coupled with a violation unaccompanied by a showing of prgudice would result in aHarrison-style



dismissa without prgjudice or aWalton-style affirmance is a matter we leave for another day.

1126. Having concluded that a demand is necessary to invoke the protection of the 270 day statute, we fed
compelled to observe that, once issues of (a) waiver by inaction and (b) prejudice are interjected into a
gatutory claim, it would appear that Section 99-17-1 affords a defendant a very limited prospect for relief.
A dday from time of arrest to time of trid of more than eight monthsis presumptively prejudicia under
condtitutiona standards. Fleming v. State, 604 So. 2d 280, 299 (Miss. 1992). This period of time will
necessarily, in every case, expire before 270 days have passed after arraignment. Since a presumptively
prejudicia delay under condtitutiona standards invokes considerations of waiver and prejudice, it would
seem logicaly improbable, if not impossble, thet the defendant could fail on a congtitutiona chalenge yet
prevail under a Section 99-17-1 chalenge (except possibly to obtain a dismissal without prejudice under
Harrison). Such considerations are, however, beyond this Court's authority to address.

127. Asto Little's separate speedy trid challenge brought on condtitutiona grounds, we merely quote the
entire portion of Little's brief deding with that issue:

As per Barker v. Wingo, 592 So. 2d 1382 (sic) states that a defendant has a congtitutional right to a
Speedy tria and that the factors to determine whether or not the defendant receives a speedy trid is
determined by the length of the delay, the reason for the delay, and the defendant's timely assertion of
his right to a speedy trid and the resulting preudice of the defendarnt.

9128. Little, in his brief, does not expand on these genera pronouncements to show their gpplicability and
impact on the particular circumstances of his case. We conclude that this perfunctory effort isinsufficient to
properly raise the question on gppedl. It is not the obligation of this Court to independently search the
record front to back to ferret out those facts that would bear on theissue. It isthe duty of the appellant to
point with particularity to those facts in the record that impact on the issues of law he would have the Court
congder, and follow that up with argument thet is persuasive in its own inherent logic, or supported by
citations to authority, making the case asto why the appd lant's position should prevail. We do not find that
the above quote meets that obligation and we hold that an independent challenge to Littl€s right to a Speedy
trid on condtitutiona rather than statutory grounds is not properly before the Court. We, therefore, decline
to extend Little any relief on theissue.

129. THE JUDGMENT OF THE CIRCUIT COURT OF RANKIN COUNTY OF CONVICTION
OF SEXUAL BATTERY AND SENTENCE OF THIRTY YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO RANKIN COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, COLEMAN, DIAZ, IRVING, LEE, PAYNE,
AND THOMAS, JJ., CONCUR.



