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IRVING, J,, FOR THE COURT:

1. On June 20, 1996, Martha Ann Stafford Cavett (Moore), hereinafter referred to as "Martha,” filed a
motion for contempt and for modification againgt James Richard Cavett, 111, hereinafter referred to as
"Rick." Marthas motion asked that a change be made in the issues of child custody, visitation, telephone
contact and interference with Marthas relationship with the minor child. Rick filed an answer denying thet he
was in contempt of court and asked the court to award the custody of the child to him. The origina
judgment of divorce provided for joint lega and physica custody. The cause was tried over atwo-day
period, August 8, 1996 and January 9, 1997. The chancellor issued his order on February 26, 1997

finding: 1) that Rick was not in contempt;

2) that an award of physica custody to the mother, with vistation



every other weekend to his father, would best serve the child's interest; and 3) that vigitation during holidays
and summer vacation was to remain as previoudy agreed upon in the origina judgment of divorce.

2. On March 1, 1997, Rick filed amotion to dter the order of modification. The motion was heard by the
court and denied by judgment dated May 15, 1997. Rick subsequently perfected his appedl in order to
present these issues to this Court.

FACTS

3. The parties herein, Martha and Rick, were married December 29, 1982, and divorced September 12,
1990. Their marriage produced one child, Thomas Clinton Cavett (“Thomas"), who was born August 26,
1987, and whose custody and visitation are the subject of the case before this Court. Thomas attends a
private school, St. Andrews Episcopa Schooal, in Jackson, Mississppi. Rick isamedicd doctor practicing
inthefield of pathology a the Mississippi Baptist Medica Center in Jackson, Missssppi. He hasremarried
and resdes with his present wife, Melissa, in Hinds County, Missssippi. Martha has, likewise, remarried
and is a housewife who resides with her present husband in Brandon, Rankin County, Missssippi.

4. At the hearing in the court below the chancellor conducted an in camera discussion with the child.
When asked by the chancdllor if he knew why they were there, Thomas said, "Yes, g, its because my
mother and father are dways fussng and fighting." It gppeared to the chancellor that Thomas, the nine year
old son of the parties, was directly on point in response to the question.

5. The chancellor learned from the child that he was confused as to where he was supposed to be from
time to time. The chancdllor dso determined that the child loves both his parents and is afine youngger. It
was a'so gpparent to the chancellor that Thomas was in desperate need of stability and would continue to
be caught in the middle of the battlefield between his mom and dad until they started tregting him as a child
and not as a possession.

116. The chancellor found that the mother and father, dong with the sepmother and stepfather, are dl fine
people, well respected in their communities. The father earns well above average income. The stepmother is
awell-respected schoolteacher and a caring person. The mother is a caring person, agood mother who has
had the primary continuity of physica care of the child. The stepfather is employed as an automotive paint
and body technician and gppears to be stable and well respected in hisfield who loves the child and redlizes
his position is that of a stepfather.

7. The origind vigtation order that was included in the judgment of divorce provides, in part, asfollows:

During the nine (9) months of the standard school year (September through May), Wife shdl have
custody of Thomas for nine out of every fourteen days, and Husband will have custody for the
remaining five days. Husband's custody periods will begin at about 5:30 p.m. on Tuesday and last
until about 5:30 p.m. on Wednesday, every week. Every other week, in addition to the above,
husband will have custody from about 5:30 p.m. on Thursday until about 5:30 p.m. on Friday, when
Husband does not have weekend custody and on aternate weeks Husband will have custody from
about 5:30 p.m. on Friday until about 5:30 p.m. on Sunday.



118. The testimony of both parties was that from the beginning the custodia periods in the agreement were
unmanageable, and the parties agreed to not follow its provisons as to custodid periods, effectively
agreeing to a self-help modification. At Rick's suggestion the parties agreed that Martha would have
physicd custody from Tuesday through Saturday, with Rick taking custody of Thomas from Saturday until
he was dropped off a school on Tuesday morning. Thereby, Martha had physica custody of the child for
five days out of every seven-day period. Subsequently, Marthaingtituted a set time for the pickup on
Saturday. This arrangement was followed, for the most part, until the eventsthat led to the filing of this
action for contempt and modification.

9. Martha's charge of contempt against Rick is aleged to have occurred when Rick picked Thomas up on
May 24, 1996, and failed to return him to his mother on May 26, 1996, as required in the adjusted
vigtation schedule. Rick charges that when he picked Thomas up after the child's return from summer camp
on June 15, 1996, and telephoned Martha's home so that he could take the child home, he learned that
Marthawas out of town. Rick contends that Martha failed to notify him that she would not be hometo
receive the child. It was the next day before Martha returned home.

9110. The trid court found that the testimony of dl parties indicates that the parents are picking gpart such
small issues as taking clothes to and from vigitation periods, dlowing phone cals to the other parent,
notifying the other parent of activities such as athletic events and piano lessons.

111. The chancellor found that Rick was not in contempt of court regarding the matter of returning Thomas
to Marthain the May 26, 1996 complained of incident. The chancellor was aso of the opinion that the
vigtation issue and joint physical custody asit related to Thomas was required to be modified in order to
serve the best interest of the child. As a consequence, the chancellor ruled asfollows:

Thelegd care, custody and control of Thomas shal remain Joint. The physical care, custody and
control of Thomas shall be changed with respect to Thomas in the following manner:

During the nine months of the standard school year (September through May), Rick shal have his son
with him every other weekend, from the time school is out on Friday afternoon until the following
Sunday night at 9:00 o'clock p.m., commencing on the first weekend of February 1997 (Friday,
February 7, 1997).

The remaining summer and holiday vigtation periods shal continue to be those set out in the prior
agreement of the parties.

In addition to the vistation privilege specificdly set forth, the parties may observe vistation any other
times as they may agree to observe.

Both parties shdl promptly advise each other of Thomass school grades and his participation in al
events and activities.

The Court finds that even phone calls are a problem between the mother and father with reference to
the child and need to be spelled out.

Emergency cdls may dways be made with regard to the child's hedth.

The mother shdl not cal Thomas while he visits with his father on the weekends. However, during the



three two-week summer vistation periods (when Thomasiswith his father), the mother shdl have the
right to cal her son on Wednesday evenings between the hours of 6:00 p.m. to 7:00 p.m. and on
Sunday afternoons between the hours of 3:00 p.m. and 4:00 p.m., which cals shall not exceed 15
minutes each.

The father is authorized to cdl his son a Marthas home on Wednesday evenings between the hours
of 6:00 p.m. and 7:00 p.m. and on Sunday afternoons between the hours of 5:00 p.m. and 6:00 p.m.
on such Wednesdays and Sundays that he does not have Thomas with him.

Vacation Notice: Each parent shal advise the other of those periods during the summer when they
plan to be out of the State with Thomas. This includes notice as to where the child will be and an
estimated time of his return. No phone cal shal be made between the non-custodia parent and
Thomas during these out-of-State vacation times.

In making the decision regarding the changes pertaining to vistation, the Court reviewed the Albright v.
Albright, factors (437 So. 2d 1003) and applied them to the case now before the Court in the following
manner. (It was aso both parties request for a change regarding the arrangement of child custody and
vigtation.):

(1) Polestar consderation is the best interest of the child. In the Smith v. Todd case (464 So. 2d
1155), the Court said in part, "It isimportant that children have as much stability as possible when
their parents are divorced. Once the Court has determined which parent should have custody of the
children, then they should be alowed the stabilizing influence of knowing where homeis” It was
goparent to the Court from the testimony and from the in camera discusson with Thomas, the nine-
year-old child, that Thomas was confused from time to time as to where he was supposed to be.
Thomas dso said he had rather the Court make the determination as to custody and vigtation. The
Court must view the best interest of the child looking &t the totdity of the circumstances involved.

(2) and (3) The age, hedth and sex of the child has equa application for both of the parents, and in
and of itself would not be determinative of the issue now before the Court.

(4) The continuity of the care would appear to favor the mother.

(5) The parenting skills of both parents are good and one would not outweigh the other.

(6) In evauating the employment of the parties, the Court found the mother to be a housewife with no
outside employment. The father has, basically, 8:00 am. to 5:00 p.m., five days per week,
employment. The mother could devote whatever time is necessary to the child without any problem.

(7) The physicd and mental hedlth of the parentsis equal, with both parents free of any physica or
menta hedth problem.

(8) The child seemsto be emationdly tied to both parents. Thomas is emotiondly concerned about his
time to be with each parent and where heisto be a a given time. The child is aso torn between his
father's desire for Thomas to play soccer and other sporting events (which sometimes appearsto be
to the extreme from the child's point of view) aswell as take piano lessons, and the mother's concern
about too much time involved for the child.



(9) Both parents are mordly fit and unfitness of either was not pled or discussed.

(10) The home, school and community record of the child is not a Sgnificant factor except thet the
child, under the Court's vigtation program as now set, will alow the child to become more involved in
community matters.

(11) The child'sageis not such that it will authorize him to express a preference by law.

(12) Thefactor of gability of home environment and employment of both parents and other factors
relevant to the parent/child relationship are an important congderation in this case. The Court Sincerely
believes the best interest of the child will be served by the continuity of his presence in the home of the
mother during the school week days so that his mind, body and emotions are free to spend qudlity
time with hisfather on vigtation periods.

ISSUES
12. Theissuesin this case, taken verbatim from Rick's brief, are as follows:

|. THE TRIAL COURT ERRED IN FINDING THAT THE BEST INTEREST OF THE
MINOR CHILD, THOMASCLINTON CAVETT, WOULD BE SERVED BY
AWARDING HISPARAMOUNT PHYSICAL CUSTODY TO HISMOTHER.

II. THE TRIAL COURT ERRED ASA MATTER OF LAW IN AWARDING CUSTODY
OF THE MINOR CHILD TO HISMOTHER BASED UPON APPLICATION OF THE
ALBRIGHT FACTORS.

[Il. THE JUDGMENT OF THE COURT WASAGAINST THE OVERWHELMING
WEIGHT OF THE EVIDENCE.

STANDARD OF REVIEW

113. The standard of review in achild custody caseis quite limited in that the chancellor must be
manifestly wrong, clearly erroneous, or apply an erroneous lega standard in order for this court to
reverse. Williams v. Williams, 656 So. 2d 325, 330 (Miss.1995). Finding no error we affirm the
chancdllor's judgment.

DISCUSSION OF THE LAW

|.DID THE TRIAL COURT ERR IN FINDING THAT THE BEST INTEREST OF THE
MINOR CHILD, THOMASCLINTON CAVETT, WOULD BE SERVED BY
AWARDING HISPARAMOUNT PHYSICAL CUSTODY TOHISMOTHER?

114. Rick concedes that Albright v. Albright, 437 So. 2d 1003 (Miss. 1983) and the dozen or so
factors established by the holding therein is the leading authority in determining child custody. Those
factorsare:

1) age of the child;
2) hedlth and sex of the child;



3) determination of the parent that had the continuity of care prior to the separation;

4) which has the best parenting skills and which has the willingness and capacity to provide
primary child care;

5) the employment of the parent and responsibilities of that employment;
6) physica and menta hedlth and age of the parents;
7) emotiond ties of parent and child;
8) mord fitness of parents;
9) the home, school and community record of the child;
10) the preference of the child at the age sufficient to express a preference by law;
11) gahility of home environment and employment of each parent; and
12) other factors relevant to the parent-child relationship.
Id. at 1005.

1115. Rick contends that while the lower court, inits opinion, did discuss the Albright factorsin
reaching its decison, severd errors were made in gpplying the facts of this particular case to those
factors.

116. Rick argues that the age of the child, when consdered together with his sex, weighsin favor of
Rick. Thomas was three years of age at the time his parents divorced. By the time this case was tried
and the opinion rendered, he had reached age nine, and he is now eeven. Rick cites the case of
Hassett v. Hassett, 690 So. 2d 1140 (Miss. 1997) in support of his contention that Thomas's age
and sex, and his involvement with outdoor activities, provide a strong preference toward custody with
him.

1117. Hassett held that custody to afather was strongly indicated in the case of asix year old male,
snce, according to the testimony of Dr. Wood Hiatt, a respected psychiatrist, that child was entering
an age when mae guidance was needed. Id. at 1149.

1118. The obvious digtinction between Hassett and the case at bar is the psychiatric testimony
regarding custody that was presented in Hassett. No such testimony was either presented or
indicated in the case a bar. Additiondly, the child in Hassett was without mae guidance whilein the
custody of his mother. In the case at bar, the testimony was that there is adequate ma e guidance by
the stepfather in the mother's home. Further, Rick himself has commendably provided substantiad mae
guidance in the previous custodid arrangement, and there is no reason to believe that he will not
continue to do so under the new custodid arrangement.

1119. Rick next contends thet the trid court clearly erred in finding that Martha had enjoyed the
continuity of Thomass care. Rick argues that the parties were vested with joint physical custody of
Thomas, and Rick had him for periods of time subgtantidly equa to that of Martha The chancellor



determined from hisin camera interview with Thomas that Thomas was confused from time to time
as to where he was supposed to be. It was the chancellor's consdered opinion that Thomas needed
the sabilizing influence of knowing where home is. His finding that Martha enjoyed the continuity of

care was within his sound discretion. We find no error in this regard.

1120. Rick clams that a serious error in finding of fact was made with regard to the relative parenting
kills of the parents. He charges that Martha's past history regarding parenting is checkered, at best.
In support of this clam he cites instances of past problems and circumstances with regard to two
older children of Martha who were adopted by Rick during their marriage. While it istrue that there
was troubling testimony regarding some of the things that hgppened in the lives of those two young
people, none of those things could be directly attributable to Marthas parenting skills. This Court
would also remind Rick that he is the father of those two young people and shared in their upbringing
during the al-important formative years. If blame for their problemsis to be assgned to Marthas
poor parenting skills, the same must be said for Rick. The chancellor heard the testimony, examined
the evidence and ruled that Martha's parenting skills were sufficient. We find no error.

921. With regard to the "employment of the parties’ Albright factor, Rick damsthat while the
chancellor's notation in his opinion -- that the mother could devote whatever time is necessary to the
child without any problem-- may be true, Martha has failed or refused to do so. The evidence he
offersin support of this contention is that she failed to get Thomasto al of his soccer practices and
games. The fact that the child was not in attendance at every soccer practice or a every gameis
hardly reason to find that Martha failed or refused to devote the necessary time to the child. This
Court can find no fault with the chancellor's reasoning on thisissue.

122. Rick argues that the factor regarding the home, school, and community record of the child, was
an area of sgnificant error by the lower court. Rick claims that while the chancellor found that this was
not a sgnificant factor, the child was sgnificantly involved in these areas, due to Rick's guidance. Rick
cdamsthat he and hiswife, Mdissa, saw that Thomas was heavily involved a St. Andrews church.
They saw to it that Thomas was exposed to charity projects and culturd activities.

123. Clearly, argues Rick, Thomas is and will be more culturdly diverse due to Rick's and not
Marthdsinfluence. Y et, amazingly, clams Rick, the chancdlor found that the new vidtation program
whereby Rick would be alowed to see Thomas every other weekend during the school year, would
alow Thomas to become more involved in community affairs. There can be no question, according to
Rick, that thisis a mgor mistake and that this factor should have weighed heavily in hisfavor.

24. This Court finds that the chancellor's ruling does not discount Rick and Melissas efforts and
accomplishmentsin this area, nor does it weigh againgt Rick, as Rick appearsto argue. The
chancedllor merely found that the new visitation program would dlow more time for Thomasto
participate in these activities. We can find no reason to reverse the chancellor's decison on thisissue.

1125. Ladlly, Rick arguesthat the stability of home environment weighsin favor of Rick. He cites
Torrence v. Moore, 455 So. 2d 778 (Miss. 1984) as the closest parallel between reported case law
and the case at bar. In that case, both parents sought modification of ajoint custody judgment as their
seven year old son gpproached school age. Rick argues that the chancellor awarded custody in
Torrence to the father on the basis of certain factors which are dso present in the case at bar. Said
factors included such things as the father's taking the child on numerous hunting and fishing trips,



securing svimming lessons, seeing to the religious and spiritud training of the child, teaching the child
the vaue of money through the granting of an dlowance, and incluson of the child in awide range of
family activities. Rick contends that the presence of these same and similar factorsin this case requires
that he be granted custody of Thomas. Rick aso contends that the chancdlor's findings were
manifestly wrong and againg the overwhelming weight of the evidence.

1126. Rick's clam regarding the basis for the award of custody to the father in Torrence isincorrect.
At trid, both sdesin Torrence conceded the fitness of the other. The issue was squarely presented to
the chancellor of what wasin the best interest of the child. Id. a 778. The chancdlor found that the
advent of school age was amaterid change in circumstances that rendered the split custody of the
child usdess and even harmful to the child. The chancdlor further found thet, considering dl of the
evidence presented to him, the proof was overwheming that the best interest of the child would be
served by modifying the prior judgment of joint custody and placing the child in the custody of his
father. This he did, even though finding that either parent would be fit and suitable to have the care,
custody and contral of the child. Id. at 780.

927. This Court finds that the chancellor's decision in the case at bar was not manifestly wrong and
certainly not againg the overwheming weight of the evidence, nor did he not properly apply the law
to the facts as he found them. Therefore, we &ffirm the decision of the lower court.

128. THE JUDGMENT OF THE CHANCERY COURT OF RANKIN COUNTY IS
AFFIRMED AND ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE
APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., COLEMAN, DIAZ, LEE, PAYNE,
AND THOMAS, JJ., CONCUR. BRIDGES, J., NOT PARTICIPATING.



