IN THE COURT OF APPEALS
OF THE

STATE OF MISSI SSIPPI
NO. 98-CA-00180-COA

HERBERT A. KELSO APPELLANT
V.

THE BREAKERSASSOCIATION, INC. APPELLEE
DATE OF JUDGMENT: 01/15/1998

TRIAL JUDGE: HON. WILLIAM JOSEPH LUTZ

COURT FROM WHICH APPEALED: MADISON COUNTY CHANCERY COURT
ATTORNEY FOR APPELLANT: PRO SE
ATTORNEY SFOR APPELLEE: J. FRED SPENCER JR., CECIL MAISON HEIDELBERG

NATURE OF THE CASE: CIVIL - REAL PROPERTY

TRIAL COURT DISPOSITION: PLAINTIFFSMOTION FOR SUMMARY JUDGMENT OF
FORECLOSURE GRANTED.

DISPOSITION: REVERSED AND REMANDED - 06/22/99

MOTION FOR REHEARING FILED:
CERTIORARI FILED:
MANDATE ISSUED: 7/13/99

BEFORE SOUTHWICK, P.J., COLEMAN, AND THOMAS, JJ.

SOUTHWICK, P.J,, FOR THE COURT:

1. The Chancery Court of Madison County granted summary judgment authorizing foreclosure on a
resdential condominium owned by Herbert A. Kelso. We find insufficient evidence to prove that the
charges made to Kelso were valid and free from usury. We reverse and remand.

FACTS

2. Herbert Kelso bought a condominium from The Breakers Association, Inc. in 1986. Among The
Breskerss powers is the authority to make assessments required for the general maintenance of the



complex. On March 9, 1992, The Breakers Board of Governors adopted a 20% per month late charge
(240% per annum) on delinquent assessments. Litigation brought by another condominium owner resulted
in the 20% rate being declared usurious. Rea v. Breakers Assoc. Inc., 674 So. 2d 496 (Miss. 1996). The
court's explanation of the facts of the usury wasthis:

The bylaws authorize the board to fix a pendty or "late charge’ on delinquent payments. The board of
governors of the Association adopted a 20% late fee to be charged on unit owners delinquent
monthly charges. If aunit owner falsto pay amonthly carrying charge, and the default continues for
an entire year, the unpaid monthly carrying charge will be assessed each month with a 20% late fee,
resulting in annud totd late fees equaing 240% of the amount due.

Unpaid late charges from a preceding month are added to the principa baance due the next month,
to which the 20% per month late charge is gpplied. By charging 240% per annum on each monthly
payment, and by charging late fees on unpaid late fees, the Association accrues a balance due from
the unit owner that grows exponentidly.

Id. at 497.

3. After severd years of attempting to collect from Kelso and after one previous failed attempt to
foreclose, The Breakers again filed a notice of assessment on April 9, 1997. A complaint wasfiled in
Madison County Chancery Court on June 20, 1997, seeking to foreclose if the assessment was not paid.
Keso filed a partid answer on September 5, 1997. The Breskers filed for summary judgment on
December 10, 1997. No response was filed before the first hearing on December 22, 1997. The
chancdlor, concerned that Kelso did not have lega counsel, postponed the hearing. Kelso had il not
retained legd counsel by the time of the second hearing, though he had written the chancellor in an attempt
to explain why and request more time. Kelso aso had not filed any affidavits or other sworn evidence with
the court. His response was limited to along, unsworn letter to the chancellor explaining histravails. After a
hearing on January 15, 1998, the chancdlor granted summary judgment and found The Breskers entitled to
$14,927.66 which includes attorneys fees.

DISCUSSION

4. The learned and conscientious chancellor was faced with a difficult task: sorting through adispute in
which considerable animosity had developed and in which one party was not represented by an attorney.
Compounding the problem was that the centrd issue was a monetary assessment and only one party was
providing assstance in determining whether the caculation was correct. The context for the assessment was
that the plaintiff association had recently been found by the state supreme court to have grosdy over-
reached in its charges to another homeowner. The question at some part of the andysis was whether the
charges that the supreme court had found to be usurious had been completely erased from Kelso's ledger.
As the record reveds, the charge initidly againgt this homeowner had reached more than $53,000 in
September 1996. Once the supreme court ruled that most of the charges were usurious, the association's
claim dropped back to about $7,000.

5. When one litigant fails to obtain an atorney, the chancdlor, with whatever flexibility in court procedures
are granted in his discretion, ultimately has to gpply the rules that underlie our adversary process and resolve
the dispute. The chancellor cannot become the pro se litigant's advocate. This was amation for summary

judgment. The motion provided aforum for the plaintiff to prove the vdidity of the charge and the defendant



to indicate whether any dispute of materid fact existed. We examine what was presented in order to
determine if entitlement to the claimed sum was proven without materid factud dispute.

116. The Breakerss motion for summary judgment presented three pieces of supporting evidence. First was
anotice of assessment that was earlier filed by The Breakers, perfecting alien in the amount of $10,546.07.
Second was a sworn affidavit by The Breakerss accountant attesting to the claim that the charges against
Kelso had "been calculated in accordance with" the supreme court's decision in Rea, and that the charges
were proper. Thethird piece of evidence was a printout of aledger sheet of Kelso's debits and credits from
January 4, 1991, until December 2, 1997.

7. The firt item, the 1997 notice of assessment, was in compliance with the condominium statutes for
creating alien securing unpaid assessments. Miss. Code Ann. 8 89-9-21 (Rev. 1991). That statute
provides that suit may be brought under the provisions for power of sale, foreclosure of deeds of trust.
Miss. Code Ann. § 89-1-55 (Rev. 1991). The notice of assessment itsalf, however, is not conclusive proof
of the vaidity of the assessments, but merely a mechanism for perfecting alien and a precursor to
proceeding with a sale of the property.

118. The second element of proof was an affidavit from The Breakers accountant attesting to the lien's
correct amount and that the financia figure was arrived at in compliance with Rea.

5. Herbert A. Kelso, as of December 2, 1997, was indebted to The Breakers Association, Inc. in the
amount of $7,552.82 for unpaid assessments, interest, and late charges.

6. The penalties (late charges) and interest included in the above balance on Herbert A. Kelso's
Account have been caculated in accordance with Mississippi law as defined in Rea v. The Breakers
Association, Inc., 674 So. 2d 496 (Miss. 1996), which is attached as Exhibit B. | am familiar with
the requirements of the Rea decision and certify that Herbert A. Kelso was assessed |ate charges and
interest in complete accord with . . . the guidelines of that decision.

This statement becomes the central focus for whether summary judgment was properly granted. As aready
indicated, the starting proposition is thet for years The Bregkers was vastly over-pendizing its ddinquent
homeowners. The documents filed for summary judgment indicated that this over-billing had been gpplied to
Keso, but the records dleged that the full effect of the supreme court's Rea decison had been taken into
account and Kelso redlly did owe the new amount.

9. The effect of the bare statement is controlled by procedurd rules. The old evidentiary statute permitting
judgment on a sworn account unless the defendant filed a counter-affidavit has been repedled. Miss. Code
Ann. 8 13-1-141 (1972), repedled 1991 Miss. Laws ch. 573, § 141. It is ill necessary by procedura rule
to attach a copy of the account to the complaint. M.R.C.P. 10 (d). The change in approach removesthe
evidentiary effect, the irrebuttable presumption of accuracy, of a sworn account to which no counter-
affidavit is submitted. Key Constructorsv. H & M Gas Co., 537 So. 2d 1318, 1322 (Miss. 1989).
Instead we have a mixed lega-accounting issue, in which the effect of a supreme court decison needed to
be applied to arunning balance stretching back severd years, offending charges removed, and anew

ba ance derived. The court had to determine if there was enough evidence before him to prove that The
Breakers was "entitled to ajudgment as a matter of law" for the amount sought. M.R.C.P. 56 (c).

1110. Attached to the conclusory statement of the accountant was the third piece of evidence, afive-page



document entitled "Keso-Origind Billing." This contained entries on a computer-generated ledger beginning
in January 1991 and continuing until December 1997. There were multiple entries each month, indicating the
assessment, an insurance charge that was annual, alease charge, late charges, aplace to reved the
payment, and arunning balance. Thisledger reveded that the association conddered Kelso delinquent for
al but one month over the entire period, that one $3,000 payment was made in 1992 that gave him adight
credit, but otherwise the amount grew dramaticdly. Beginning in June 1994, Kelso made a monthly
$198.48 payment that was about $50 more than the monthly assessment. The unpaid baance continued to
grow as he was gpparently being assessed a late charge each month for not having eiminated the baance.

T11. On April 4, 1996, the supreme court declared that the extraordinary penalties being charged by The
Breakers to homeowners who made late payments were usurious. Rea, 674 So. 2d at 500. As the opinion
discussed, The Breakers was charging a new pendty for each month that a balance was carried forward
even if no new delinquency occurred. Here, Kelso beginning in mid-1994 was paying his monthly
assessments but was getting charged a new penalty each month because of the balance on his account.
Thereis no evidence in this case of the means by which the late charge was caculated. The late charge that
inRea was said to be 20% of the balance does not seem that high here. For example, on July 31, 1994, the
balance owed was shown as $20,122, and on August 2, 1994, a late charge was assessed of $1,060. If
that is taken as a percentage of the entire balance, that is just over 5% in one month. Regardless of the
means of caculation, every month the balance was growing in 1994 by over $1,000; in 1995 by over $1,
400; and in 1996 by over $1,600.

112. When the supreme court found usury, they aso found that the rate was so exorbitant that not only was
the interest forfeited but on remand a determination would need to be made on whether the principal aso
was forfeited. Rea, 674 So. 2d at 500. Two statutes work together to require that result. A late chargeis
declared to be afinance charge if it is more than the permitted amount, which is $5.00 or 4% of the amount
of the delinquent payment. Miss. Code Ann. § 75-17-27 (Rev. 1991). The charge cannot be collected
more than once on a pecific ingalment. Id. If the finance charges, incdluding charges given a different
name but which by state statute are declared to be finance charges, are more than twice the maximum rate,
"the principa and dl finance charges shdl be forfeited and any amount paid may be recovered by suit.”
Miss. Code Ann. 8§ 75-17-25 (Supp. 1998).

113. Therefore, what an accountant would have had to do to the charges againgt Kelso after Rea was
cdculate how much of the late payment charge was actudly afinance charge. Then a determination would
need to be made as to the proper maximum rate that could be charged by law under section 75-17-1 or
other applicable statute. Some evidence would then be required to show whether the finance charge was
ever twice the maximum authorized by law. If o, the entire amount that was subject to that finance charge
would be forfeited. This raises the possibility that if The Breakers was charging a percentage of the entire
bal ance each month as alate charge, and of course only one 4% penalty could ever be charged per
delinquent payment, then it was a finance charge that if sufficiently greater than the maximum rate of interest
would have caused the entire balance on which the late payment charge was cdculated to be forfeited. Rea
does not address what the maximum rate of interest might be, but suggests that it is the rate applicable to the
unpaid balance properly owed by the home-owner. Since the baance here was overflowing with previous
improper late payment charges, the effective rate of interest on the proper balance was grestly inflated. The
payments that Kelso made might aso have to be refunded.

114. We are left completely unaware as to the means by which the accountant derived a $7,000 balance



after Rea dlegedly was taken fully into account and a $46,000 credit given to Kelso. That credit merely
gppears as an entry for October 1, 1996. Thereis nothing attached to the affidavit reveaing how those Rea
requirements were gpplied. Compliance is Ssmply presented as afact, yet thisissue goesto the very heart of
the dispute in this case. The chancedlor admitted he was not sure how the numbers were derived, but that
they appeared to be less than what could have been charged. He asked one of The Breskerss attorneysto
explain. "Wedl Bob Robinson, [ The Breskerss] accountant did that. And, we met with him. Thisthing is so
convoluted, | couldn't give you ared credible explanation on that." Thisisthe equivadent of an unitemized
account, in that alarge component of the account is unexplained but is just given as agross figure. Ricks
Lumber Co., Inc. v. Natchez Steel & Pipe, Inc., 318 So. 2d 883, 888 (Miss. 1975 ) ("unless the account
is properly itemized, plaintiff is not relieved of the burden of proving the correctness' even under former
practice).

115. It is necessary for "sgnificant, probative evidence' to be presented on motion by the party who would
have the evidentiary burden at tridl. Skelton v. Twin Cities Rural Electric Assoc., 611 So. 2d 931, 935
(Miss. 1992). Here an accountant in effect stated | understand what the Rea court meant and | have
determined that $46,000 should be deducted.” The probative sufficiency of that evidence can be compared
to what has been hdd sufficient on summary judgment:

We hold that in an open account or collection suit where the creditor has filed amotion for summary
judgment, an undisputed affidavit from the creditor's manager that the account is due and is unpaid
where accompanied by the account or ledger sheet which is obvioudy abusiness record, entitles the
creditor to summary judgment. The affidavit of William Edward Scott establishes the amount of the
debt, that it isunpaid, and that it is now due and payable--in fact, payment iswell overdue. The
attached account ledger adds greet credibility to Credit Center's clam. In view of Brown'sfeeble
denids, we hold the Scott affidavit and attached ledger adequate to undergird avalid summary
judgment.

Brown v. Credit Center, Inc., 444 So.2d 358, 364 (Miss. 1983). Our case is much different. Judgment
was sought based on an admittedly inaccurate business record for the period before October 1996, and the
corrections were explained only with a conclusory statement that the overcharge -- over 85% of the
previous balance -- had been deducted. Had The Breakers zeroed out Kelso's account after Rea, these
questions would not need answering. That did not occur. Rather, The Breakers recaculated his debt at
what they proclam is a Rea compliant rate. That may be, but the proof was not presented on summary
judgment. There was no means for the fact-finder to review whether that which was done was done
correctly.

1116. We point out that if "doubt exists whether there is afact issue, the nonmoving party gets its benefit.”
Brown, 444 So. 2d at 362. We have congderable doubt here. The difficulty hereis not the strength of
Kelso's evidence but the weskness in that presented by the Breskers. The moving party did not submit
probative evidence that they were entitled to summary judgment for the amount sought. In fact, the factud
questions are so profound that it is conceivable that Kelso was entitled to arefund. As stated in Rea, he
might even be entitled to his own attorney's fees except that he was unrepresented. Rea, 674 So. 2d at
501. Based on the absence of evidence, we find that after dl the

affidavits and proper evidence were considered, there was nothing on which to resolve the case.

117. THE JUDGMENT OF THE CHANCERY COURT OF MADISON COUNTY IS



REVERSED AND THE CASE REMANDED FOR FURTHER PROCEEDINGS. ALL COSTS
OF THISAPPEAL ARE ASSESSED TO THE APPELLEE.

McMILLIN, CJ.,KING, P.J., BRIDGES, COLEMAN, DIAZ, IRVING, LEE, PAYNE, AND
THOMAS, JJ., CONCUR.



