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McMILLIN, C.J, FOR THE COURT:

1. Tim Magee has gppeded his conviction of sde of a controlled substance. He claims the evidence was
insufficient to sugtain his conviction and aso atacks the performance of his atorney at trid, claming his
performance was so deficient asto deny him the effective representation of counsel guaranteed him under
the United States Congtitution. We find both issues to be without merit, except one eement of the
ineffective assstance claim, which we find oursalves without jurisdiction to consder. Therefore, we affirm
Magee's conviction, but without prejudice as to the particular ineffective assistance claim discussed more
fully below, which may potentidly be a matter for post conviction relief.



l.
Facts

2. Magee sold three rocks of crack cocaine to an undercover narcotics agent who videotaped the entire
transaction. The videotape was introduced into evidence and the undercover agent also positively identified
Magee as the sdller. A second narcotics officer testified to reviewing the videotape of the transaction. This
second agent said that he had along acquaintanceship with Magee and could plainly identify him asthe
sdler on the videotape. Magee cdled no witnesses in his defense.

.
The Sufficiency of the Evidence

113. Magee atacks the sufficiency of the evidence by claiming that the tria court erred in denying his INOV
motion. In his brief, Magee accuratdly states the law on the subject by saying that the motion should be
granted if the trid court, viewing the evidence in the light most favorable to the State, is nevertheess
convinced that reasonable jurors could not have found the defendant guilty beyond a reasonable doulbt.
Williams v. Sate, 463 So. 2d 1064 (Miss. 1985). However, Magee's argument does not progress beyond
that point. He points to no facts in the record that clearly indicate hislack of guilt, nor does he suggest in
what particular the State's proof was so deficient that some essentiad eement of the crime remains unproven.
He makes only the conclusory assartion that "there was insufficient evidence for the jury to reach averdict
of guilty . . . ." There was, unquestionably, evidence that, if accepted as true by the jury, would tend to
establish the essential eements of the crime. None of that evidence was rebutted and none of the State's
witnesses were impeached to the extent that their testimony was rendered inherently incredible or
unbelievable. Thejury, by its verdict, indicated that it accepted the State's version of events as true. Fact-
finding at trid isthe particular province of the jury. Finley v. Sate, 725 So. 2d 226 (132) (Miss. 1998).
On thisrecord, the jury's resolution of those facts is a matter on which this Court is without authority to
intercede.

[11.
I neffective Assistance of Counsdl

114. Magee's complaints regarding the performance of his attorney at trial are three-fold. First, he says his
attorney should have moved to quash the entire venire when prospective jurors were permitted to learn that
aconviction in another cocaine sae case had been obtained the previous day. Second, he faults his counsdl
for cdling no witnesses for the defense. Thirdly, he suggests thet his attorney told the jury in summation thet
Magee was "probably guilty,” thereby ending any possibility of an acquitta. Wefind the first and third
complaints to be without merit and conclude that we are without jurisdiction to consider the second
complaint.

A.
Failureto Moveto Quash the Venire

5. Reversd of aconviction based on aclam of ineffective assstance of counsd requires a showing of
deficient performance coupled with ademongtration of prejudice to the defendant. Srickland v.



Washington, 466 U.S. 668, 687 (1984). The bar for demonstrating prejudice has been set quite high. The
defendant must show that, but for counsdl's substandard performance, a different result at trial would have
been likely. 1d. at 695.

116. This Court has substantial doubt that a motion to quash the venire would have prevailed, even had one
been offered. The only facts developed during voir dire were that there had been a cocaine transaction case
tried the previous day and that the defendant had been convicted. The fact that the case had been tried
came as no surprise to the prospective jurors because the jury for that trid had been selected from the same
jury pool. We do not believe that the further knowledge that the defendant on the previous day had been
convicted was prgjudicia in any way to Magee. The circumstance that the jurors may have learned that fact
during voir dire does not make it more damaging than if they had read of the conviction over breskfast in the
morning Newspaper.

117. All prospective jurors who reported Sitting in on any part of the previous day's trial were excused for
cause. That action gppeared more than enough to remove any potentid for prgudice in the seeting of ajury
to try Magee's case based on the previous day's events. That Magee's counsd failed to make a motion that
had little or no merit does not demondrate the atorney's ineffectiveness in representing Magee a trid.

B.
Failureto Call Witnesses

8. The merefailure to cal witnesses for the defense, standing aone, does nothing to demondrate
ineffective assstance of counsd. It is not uncommon for crimind trids to end in a defendant's verdict where
the defense puts on no evidence and, in summation, affirmatively uses the decision not to put on any
evidence as a means of emphasizing the weakness of the prosecution's evidence.

119. Magee suggests no available witnesses who should have been cdled in his defense but who were not
cdled nor does he offer an indication of what exculpatory evidence might have been produced through
these uncalled witnesses. Nevertheless, these considerations demondirate that establishing any damage to
Magee's defense by his counsdl's failure to cal witnesses would necessarily require an evidentiary hearing
into who those witnesses were, their availability, and what evidence they might have offered. Those are
issues that smply cannot be gleaned from areview of thetrid record itself. Therefore, under the direction of
Read v. Sate, we decline to reach the issue in this appeal, without prejudice to Magee's right to assert
such adamin apos conviction relief proceeding. Read v. State, 430 So. 2d 832, 841 (Miss. 1983).

C.
Improper Summation

110. Magee damsthat histrid attorney hopeesdy prgudiced him in the eyes of the jury by sayingin
summeation that counsd believed Magee was "probably guilty." He cites Faraga v. State, where the
Mississppi Supreme Court said, "Of course, no attorney representing a client who has pleaded not guilty
should concede in his ord argument to ajury that his client was in fact guilty of the crime charged in the
indictment.” Faraga v. Sate, 514 So.2d 295, 308 (Miss. 1987).

11. We conclude that Magee's assertion on this point is an excellent illugtration of taking an isolated
quotation out of context and twigting it into a meaning other than the one intended. In actudity, what



Magee's counsel said wasthis:

And that jury ingtruction says that there's dways reasonable doubt of the Defendant's guilt when the
evidence smply makesiit probable that the Defendant is guilty. So, if you go back there and say, well,
he's probably guilty. | mean there's evidence that would support a guilty verdict in this case,
and | believe he probably is guilty, but you know there's one or two things I'm not sure about. |
kind of doubt it. If you fed that way, then the State has not met its burden to each one of you.

(emphasis supplied).

122. It isthe opinion of the Court that, in making this argument, counsa was not speeking for himsdlf in the
italicized portion of his argument, but was attempting to articulate the thinking process of a hypothetica
juror deliberating the question of guilt. His remarks were illustrating a suggested means for jurorsto ded
with the issue of balancing probable guilt againgt guilt beyond reasonable doubt, and they were not, when
viewed in context, a confession that the attorney himsdlf considered his client to be "probably guilty.”

113. In point of fact, however, even were we to be convinced that counsel was conceding to the jury that
he persondly bdieved his client was "probably guilty,” or that his atements were capable of being
understood by the jury in that light, we would gtill be loathe to reverse this conviction. At that point in the
tria, Magee's attorney was faced with the fact that there was overwheming evidence of his dlient's guilt,
including a videotape in which gppeared a person who, putting it in the light most favorable to Magee, bore
a driking resemblance to the defendant. There was no exculpatory evidence affirmatively suggesting
Magee's non-involvement in the transaction, so that the sole means of seeking an acquittal seemed to be to
find some means of impressing on the jury the extremely high standard required to convict, i.e., beyond a
reasonable doubt. It could well be argued that one, and possibly the only, effective means of stressing that
high standard at that point was to concede the obvious - the probability of guilt - but hope, by that
concession, to persuade the jurors to understand the gravity of making the more difficult determination to
assess crimind guilt. In the face of the overwheming difficulty facing defense counsd on the facts given him
to argue, we cannot conclude that such atactic would have been an improper invitation to the jury to
convict in violation of defense counsd's obligation to vigoroudy pursue his client's acquittd. Defense
attorneys are required to be diligent. They are not required to produce miracles.

114. THE JUDGMENT OF THE CIRCUIT COURT OF COVINGTON COUNTY OF
CONVICTION OF TRANSFER OF COCAINE AND SENTENCE OF TWELVE YEARSIN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING AND SOUTHWICK, P.JJ., BRIDGES, COLEMAN, DIAZ, IRVING, LEE, PAYNE,
AND THOMAS, JJ., CONCUR.



