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PAYNE, J,, FOR THE COURT:

PROCEDURAL HISTORY

911. Patterson filed her complaint againgt Vend Foods, Inc., and its employee, Timmy Spradlin, in the Circuit
Court of Lee County, Missssippi on June 30, 1995. A jury trid was held on July 21 and 22, 1997. After
hearing the evidence, the jury voted in favor of Vend Foods, Inc. On August 4, 1997, the circuit court
entered judgment for Vend Foods, Inc.

2. Feding aggrieved by the jury verdict, Patterson moved for ajudgment notwithstanding the verdict and



for anew trid. Thetrid court overruled these motions. Fedling further aggrieved, Patterson perfected her
apped.

113. After thorough review, we find the verdict of the jury is contrary to the law in Missssippi regarding
Miss. Code Ann. 8§ 63-3-619 (Rev. 1994), and the tria court erred in not granting Patterson's INOV and
new trid. Accordingly, we must reverse and render on liability and remand for anew trid on damages only.

FACTS

4. On May 13, 1993, Willielean Patterson was driving her car in anortherly direction on Gloster Street in
Tupelo, Missssppi when she was rear-ended by Timmy Spradlin. At the time of the automobile collison,
Timmy Spradlin was an employee of Vend Foods, Inc. and driving avan owned by Vend Foods, Inc. The
undisputed evidence at trid was that Gloster Street is populated with commercia businesses.

15. Concerning the time of the automobile accident, Patterson testified that the car immediately preceding
her turned into either a Wendy's or a McDonad's restaurant. She stopped. Thereafter, she withessed avan
coming toward her in the same direction that she was driving. In her own words she stated that "[t]he light
was changing and | was likeishe ill coming. So, | grabbed my steering whedl, just | grabbed the steering
whed and braced mysdlf." Following the collison, she stated that she had pain "[i]n the back of my neck, it
wasapan." She dated that she was "hygerica” and "crying.”

6. Dondd Tucker, a disnterested locd witness to the collison, testified that he had pulled up to the carry
out window of the Krysta Restaurant and was in the process of placing an order. With his view unimpeded,
he witnessed the van driven by Spradlin collide with the car driven by Petterson. Tucker stated on direct
examination:

| saw awhite colored van pick up the speed, traveling gpproximately 35 to 45 miles per hour, and it
hit the rear end of the vehicle, causing loud noise on impact. And & that time, like | say, | was
standing at McDonad's -- | mean at the Krystd's, and | ran down at that time to respond to what had
occurred there to see if anybody might be hurt.

117. After reaching the scene of the collison, Tucker stated that he spoke with Petterson. He indicated that
Patterson wasin "pain” and "[g/he was saying that her back and neck was hurting, and she was crying. And
| tried to comfort her at that time."

18. Timmy Spradlin'sreview of what occurred that day varies sgnificantly from the testimony offered by
Petterson and her chief witness, Donald Tucker. Spradlin indicated that he was behind two vehicles, al of
which were stopped at ared light on Gloster Street. Theresfter, he stated:

Wi, the light changed and we proceeded to go. We got nearly to the McDondd's turn-in, the first
one, the one closest to the red light, and the third car in front of us -the second car in front of me give
adgnd to turn to the right. Well, about that time, they decided they didn't wantto goin to
McDonadd's, | don't reckon. So, they proceeded to go straight on up. Well, at that time, the second
car sarted to take off and, somehow or another, she [Patterson] stopped and let another car turnin
front of her and | bumped her."



9. Theresfter, he stated that he went to Patterson’s car and asked how she was doing. He stated that she
told him "I'm fine"

110. Following the collision, Patterson was transported to the North Mississippi Medica Center by
ambulance where she was attended to by Dr. Barry Jones. She complained of neck and back pain. After
physica thergpy which lasted gpproximately three months and which failed to yield acceptable results, she
was told that she should seek the services of Dr. John McFadden.

T11. Dr. McFadden first saw Patterson on August 17, 1993 for complaints relating to the automobile
accident. Patterson's specific complaints concerned pain in her arm, right hip and groin area. Dr.

M cFadden diagnosed Patterson with both cervica and lumbar disc injury and determined that she hasa
physical impairment of fifteen percent to the body as awhole. He placed Patterson on anti-inflammatory
medication, amuscle rlaxer, Tylenol 3, and an antidepressant.

112. Patterson indicated that in August of 1993 she was suffering from pains which radiated into her legs
and ams -- "shooting pains' -- "like if | was going upgtairs or downdtairs, like | could fed discomfort in my
knees -- and thighs." She aso stated that these leg pains created mobility problems. At times, she stated,
"there was no fediing in the lower part of my leg." Her testimony revedsthat she fel severa timesin the
course of her convaescence and when questioned about whether she had ever fdlen prior to the automobile
collison because of an inoperative leg, she dated, "[N]o, ar." Likewise, she testified that prior to her
automobile collison in May 1993, she never encountered that type pain in her legs.

113. Patterson returned to Dr. McFadden's care on August 30, 1993, complaining of neck and shoulder
pain. Further complaints involved aradiating pain in Patterson's hip and right leg areaand lower back pain.
Dr. McFadden discontinued the use of Tylenol 3 as that medication induced nausea and placed Petterson
on Darvocet-N 100. Following this treatment, M cFadden visited with Patterson on September 28, 1993.
Petterson’s chief complaint at that time was pain radiating in her right arm and continued neck pain. As of
September 28, 1993, Dr. McFadden had placed Patterson on aregimen of Ibuprofen, Desyrel, Darvocet-
N 100, and Flexeril. On November 10, 1993, Dr. McFadden saw Patterson. He testified that Patterson
complained of neck pain and appeared depressed. He aso opined that Patterson told him that both of her
legs had given out while she was walking. Dr. McFadden placed Patterson on Prozac. At that time, he gave
Patterson awalking cane.

114. On November 19, 1993, Patterson visited with Dr. McFadden and chiefly complained about
headaches, continued neck and arm pain and noted some numbness in her left hand. She was given an
intramuscular steroid shot.

115. Following these vidits, Patterson was seen by Dr. McFadden on March 1, 1994. At that time, Dr.
M cFadden noted that Patterson continued to suffer from neck pain and radiating pain in her left shoulder
and left arm, lower back pain, and anterior chest pain.

{116. On April 5, 1994, Patterson went walking in order to relieve stress2) She fel and fractured her leg.
When asked to describe her walking pace, she characterized the pace as being "fast." According to her
testimony, she encountered immediate pain once she fell. Shortly thereafter, she was taken to the North
Mississppi Medical Center where she was attended to by Dr. Ben Buchanan, with whom she consulted on
the leg fracture. Surgery was required and a cast was placed on her leg. Dr. Buchanan opined that
Petterson gppeared to be an active physical lady. When her surgery was completed, Dr. Buchanan recalled



that Petterson was in a"quite good" condition.

117. In reviewing the fracture that Patterson suffered, Dr. Buchanan opined that the injury Patterson
received from falling (as Patterson indicated) was not consstent with a fracture when the legs give way. As
Dr. Buchanan gated, "[T]hat's my opinion, based on 23 years of seeing broken legs."

Q. Doctor, do you have an opinion, based upon a reasonable degree of medica certainty, asto
whether Ms. Petterson's leg injury would be related to any disc injury or disease?

A. | know of no direct corrdation.

1118. Dr. McFadden last saw Patterson -- concerning the automobile collison in question -- on November
7, 1996. At that time Patterson reported continued neck pain and lower back pain. She was on severa
medications. Desyrel, Darvocet-N 100, Shelaxin, and thyroid medication.

1129. Concerning the connection between the automobile collison and the fall Petterson received when her
legs went out from under her, and based on the history "that Ms. Petterson provided you and the
complaints that she provided to you, isit a al asurprise to you that she fell and fractured her leg?’ Dr.
McFadden replied, "[N]o." Asindicated by the testimony of Dr. McFadden, Patterson's treeting physician
believed there to be a connection between the injuries sustained from the automobile collison and those
received from the injury on April 5, 1994.

ISSUES PRESENTED
PART |

|.WHETHER SPRADLIN WASNEGLIGENT ASA MATTER OF LAW ASTHERE WERE
NO UNUSUAL OR EMERGENCY CIRCUMSTANCESLEADING TO THE COLLISION.

[I.WHETHER THE JURY'SDEFENSE VERDICT ISCONTRARY TO THE
OVERWHELMING WEIGHT OF THE EVIDENCE.

120. We begin our andysis with a brief overview of the standard of review employed when reviewing cases
which have been submitted to the jury and which have been gppeded. In generd, courts normaly do not
interfere with jury determinations. Wells Fargo Armored Service Corp. v. Turner, 543 So. 2d 154, 156
(Miss. 1989) (quoting Travelers Indem. Co. v. Rawson, 222 So. 2d 131, 134 (Miss. 1969)). There are,
however, exceptions to the generd rule. McKinzie v. Coon, 656 So. 2d 134, 142 (Miss. 1995) (stating a
jury verdict should not be set aside "unless the jury isimproperly instructed on the law, midead, confused or
ignores the weight of the evidence.").

121. Supplementing the above noted language, the supreme court has stated that the test applied to jury
verdictsin civil casesis.

Oncethejury has returned averdict in acivil case, we are not at liberty to direct that judgment be
entered contrary to that verdict short of a concluson on our part that given the evidence asawhole,
taken in the light most favorable to the verdict, no reasonable, hypothetica juror could have found as



the jury found.
Henson v. Roberts, 679 So. 2d 1041, 1045 (Miss. 1996).

122. With that groundwork laid, we now turn to the specific arguments presented by each Sde and their
relation to thisissue presented below.

1123. Patterson contends that the evidence in the instant case clearly established the negligence of Timmy
Spradlin as a matter of law. The gpplicable traffic laws germane to the issue raised today are found in
Thomas v. McDonald, 667 So. 2d 594 (Miss. 1995) and Miss. Code Ann. § 63-3-619 (Rev. 1994).
Thomas, 667 So. 2d at 596 (Miss. 1995) states that:

Generdly, when two cars are traveling in the same direction, the primary duty of avoiding collison
rests with the second driver, who, in the absence of an emergency or unusud condition, is negligent as
amatter of law if he runsinto the car ahead.

124. Along those lines, Miss. Code Ann. § 63-3-619 (Rev. 1994) dtates:

(1) Thedriver of amotor vehicle shal not follow another vehicle more closdy than is reasonable and
prudent, having due regard for the speed of such vehicles and the traffic upon and the condition of the
highway.

1125. Turning toward the facts, we find that Vend Foods, Inc. has admitted that Timmy Spradlin rear-ended
the car driven by Willidean Patterson. Vend Foods, Inc. aso acknowledges the language found in Thomas.
However, Vend Foods Inc. ingsts that the Thomas rule does not create an absol ute duty to avoid a
collison. Vend Foods, Inc. states that this Court should review the evidence and look for circumstances
surrounding the collison and determine whether an emergency or "unusua™ condition occurred. If an
emergency or "unusud condition” arises, the driver of the following car may not be negligent even if he or
she does not prevent their vehicle from colliding with the preceding vehicle. Thomas, 667 So. 2d at 596.
The problem implicit with the argument presented by Vend Foods Inc., concerns the lack of evidencein
which this Court, much less ajury, could have found asit did. Nothing in the record evidences an "unusua"
or "emergency" circumstance which would insulate Spradlin's actions on the day of the collison.

126. After reviewing the evidence, we find undisputed evidence in the record that Patterson was rear-ended
by Spradlin on a street packed with businesses and filled with traffic where people turning and leaving the
thoroughfare isavirtud certainty. From our review of the testimony, we find that it was overwhemingly
proven that Spradlin followed so closaly behind Petterson that he committed a negligent act when the
vehicle he was driving hit Petterson's automobile. Thus, as a matter of law, we do not find that a reasonable,
hypothetica juror could have ddivered the verdict as given, consdering the fact that acollison is
acknowledged by both parties, and a disinterested eye-witness -- with an unimpeded view of the scene --
observed the collision, pointing blame to Spradlin. Those circumstances, coupled with medica proof of
physicad injury and alengthy period of convalescence require this Court to reverse and render on theissue
of liability and damages associated with the automobile accident.

127. Having reviewed the Stuation, we find that under the law of McKinzie v. Coon, 656 So. 2d 134, 142
(Miss. 1995), ajury verdict can and will be set asde when the jury ignores the obvious, and in thiscaseit is
gpparent that the jury totaly disregarded what was placed before them for review.



PART 11

. WHETHER THE PHYSICAL EFFECTS CAUSING PLAINTIFF'SLEG FRACTURE
WERE CONTINUOUSFROM THE TIME OF THE ACCIDENT TO THE FALL.

IV.WHETHER COURT'SINSTRUCTION REGARDING NON-CONSIDERATION OF THE
LEG FRACTURE UNFAIRLY PREJUDICED PLAINTIFF.

1128. The above ruling on the first two issues renders moot the question of whether the injury due to the fall
on April 5, 1994 was connected to the automobile collison which occurred on May 5, 1993. We have
reversed and rendered on the issue of negligence in the cause of the initial injury. Because we are remanding
for new tria for the determination of damages, evidence as to the relaionship of the broken leg and its
attendant issue of damages will have to be addressed on remand.

1129. The uncontradicted evidence in the instant matter reveds that Patterson was initidly treated in the
emergency room for her injuries sustained in the automobile collison and was theresfter placed on a
regiment of physical thergpy that failed to yield acceptable results. Theresfter, she was examined and
treated by Dr. McFadden who administered severa treatments -- including treatments for depression and
pain which radiated throughout her body on a continued basis -- none of which completely hedled
Patterson. Suffice it to say, Patterson suffered through a period on extensive debilitation, and findly when
she was able to return to anormal routine of exercise, she was once again injured.

1130. Dr. McFadden testified with respect to the leg fracture, stating that he was not surprised that Patterson
fell. Furthermore, Dr. McFadden's testimony, when taken as awhole, provides sufficient medica support
for the jury's condderation of a causa nexus between the automobile collison and the fal and leg fracture.
The evidence proved the fal and fractured leg are traceable to one incident, that being the automobile
accident on May 13, 1993, and it was error to prevent the jury from considering thisinjury.

1131. Having reviewed the Stuation, we remand the issue of damagesto the trid court for ahearing on the
meatter.

CONCLUSION

1132. On the issue of liability, we reverse and render. It is obvious that Spradlin committed a negligent act.
We remand on the issue of damages for the injury resulting from the collison. Furthermore, we remand for
rehearing on the issue of the causa connection between that injury and whether Patterson's complications
subsequent to the accident were connected to the collison, and if so, for a hearing on damages.

133. THE JUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY ISREVERSED AND
RENDERED IN PART AND REVERSED AND REMANDED IN PART. ALL COSTSOF
THISAPPEAL ARE TAXED TO THE APPELLEES

KING, P.J., BRIDGES, COLEMAN, IRVING, AND LEE, JJ., CONCUR. DIAZ, J., CONCURS
IN PART. McMILLIN, C.J., CONCURSWITH SEPARATE WRITTEN OPINION JOINED
BY SOUTHWICK, P.J.,, AND THOMAS, J. DIAZ, J., CONCURSIN PART.

McMILLIN, C.J., CONCURRING:



1134. 1 concur in the result. There gppears to be no evidence in the record that would support a defendant's
verdict on the issue of fault for this vehicular accident. Thus, reverang and rendering on ligbility and
remanding for atrid on damages gppears to be the proper course. However, | respectfully differ with the
mgority on its trestment of another issue raised by Peatterson in her apped.

1135. Patterson urges that the trid court erred in refusing to permit the jury to consider a broken leg she
auffered in afdl while exercisng gpproximately one year fter the accident as an dement of her damages.
Her contention was that complications arising out her injuries caused her knee to suddenly give way while
she was undertaking an exercise routine, the result being that she suffered aleg fracture. The mgority
andyzes the evidence presented at the firg trid and concludes that the tria court erred in preventing the jury
from congdering the leg injury.

1136. It isnot that | agree or disagree with that concluson that causes me to write separately. Rather, | write
to point out that the issue decided by the mgority is, in actuality, moot at this point based on the mgority's
decison to remand for aretrid on damages. The effect of that decision is to wipe the date clean of any
proof going to damages and to require the plaintiff to once again present evidence of those damages that
were proximately caused by her accident.

1137. Whether Patterson can demondirate a sufficient nexus between her vehicle accident and her broken
leg to make it a proper eement of damage depends on what evidence she will be able to muster on the
point - aquestion that is unrelated to the evidence presented at the firgt tridl. Thereis no guarantee that the
proof at the next trid will be the same. Since we can do nothing but speculate as to what the evidence will
be, it isimproper for this Court to preudge thisissue.

1138. Only by way of offering some generd guidance, assuming that the issue will come up & retrid, | would
observe that the generd rule on damages of this sort appears to be as stated by Professor McCormick, in
his treetise on damages, asfollows:

If, as aresult of acrippled or weakened condition due to the injury, the victim suffers a new accident
and injury, the origind wrongdoer is accountable if the new injury was not due to the victim's own
carelessness.

Charles T. McCormick, Handbook on the Law of Damages 8 76(f) (1935); see also McClendon v.
Reynolds Electric and Engineering, 432 F. 2d 320, 322 (5th Cir. 1970). The discussion in McCormick's
treatise following pronouncement of the rule emphasizes that the subsequent accident must occur “in the
exercise of due care™ by the plaintiff. McCormick, supra, at 272. A footnote further indicates that some
courts have held that "if the accident happens after the trestment for the original injury has ended, though
contributed to by a permanent weakness remaining from that injury, it is not compensable.” McCormick,
supra, at 272 n.44.

1139. Thus, even assuming that evidence will be introduced that Petterson's fall was caused by her
debilitated post-accident condition, there remain legitimate questions of whether Patterson's own conduct,
in undertaking a vigorous exercise routine in the face of knowledge of the propensty of her kneesto
suddenly fail and in disregard of Dr. McFadden's ingtruction to use a cane, was S0 careless as to prevent
consderation of this subsequent injury. Thereis, <o, the consderation of whether, after ayear, Patterson's
weekened condition was nothing more than a permanent condition to which Patterson was required to
adapt hersalf such that her subsequent fracture was not a proper e ement of damage.



140. These are issues that can only be raised preliminarily at this point and their proper resolution depends
upon the quality of the evidence touching on these questions that may be presented at a subsequent trid. |
fear that the mgjority, by finding error based on andlysis of evidence that is no longer relevant, has pre-
judged anissue &t retrid that could potentialy lead to yet another reversdl.

SOUTHWICK, P.J., AND THOMAS, J., JOIN THISSEPARATE WRITTEN OPINION. DIAZ,
J., CONCURSIN PART.

1. Patterson claimed that in the past she would often walk or run eight to ten milesaday in order to
relieve stress,



