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BRIDGES, J., FOR THE COURT:

1. John Charles Miller (Miller) dleged that he was injured on the job during his employment with the
Walden Lumber Yard (employer) on August 6, 1996. Miller filed his petition to controvert on January 16,
1997. On February 7, 1997, the employer and itsinsurance carrier, Mississppi Casudty Insurance
Company (carrier), filed an answer denying that Miller had sustained an injury during the course and scope
of his employment. The adminigtrative law judge found that Miller did sustain awork-related injury during
the course and scope of his employment and that Miller was entitled to be provided medica trestment by
employer and carrier. Furthermore, the adminigtrative law judge ordered Miller temporary tota disability
benefits in the amount of $102.52 per week commencing July 30, 1996, and payable until further order of
the Commission. The Workers Compensation Commission (Commission) affirmed the adminidrative law



judge's order, and the circuit court affirmed the Commission. Aggrieved, Waden Lumber Yard appedls,
arguing that the circuit court's order was not based upon substantia evidence, is contrary to the
overwhelming weight of evidence, and should be reversed. We find that substantial evidence existed to
support the previous findings and that the Commission's decison was not arbitrary or capricious. We
therefore affirm the circuit court's decison.

FACTS

2. Miller, aresdent of Rienzi, Mississppi, was an employee for Waden Lumber Y ard when he suffered
an injury on or about Tuesday, August 6, 1996. Miller had a seventh or eighth grade educeation and had
worked for the employer for about three years when the injury occurred. Miller testified that the injury
occurred when he had loaded a buggy with lumber that he had stacked from the planar and began to push
the loaded buggy in order that the forklift operator could move the lumber. When he began to push the
buggy, hefdt apain in his back which then ran down into hislegs and groin. Miller testified that he told Mr.
Wadden, the plant owner, that he had injured his back worse than it had previoudy been injured. Miller was
referring to aknown injury that had occurred during 1985 while he was employed cutting timber . At that
time, alog skidder ran over him resulting in a back injury that caused him mid-back pain. Although Miller
had been suffering from back pain as aresult of this previousinjury, he had never experienced pain that
radiated to his lower extremities.

113. Believing that the pain would go away, Miller continued to work on the day he was injured. Although he
missed work the rest of the week, he did not consult a physician until October 17, 1996. The medica
records of Dr. Glen Crosby reflect the history of the skidder injury and the trestment, as well as areport of
pain recent in origin that radiated into both legs. On May 7, 1997, the medica records show that Miller
again returned to Dr. Crosby complaining of pain in the lower back and the lower left leg and foot. The
medical records indicate that, at thistime, Miller reported that he had been injured in 1985 but was now
having trouble after pushing a buggy at work and experiencing pain in his back.

4. The record shows conflicting evidence about the day the injury occurred and whether Miller told anyone
at work about hisinjury. The employer presented evidence to show that Miller could not have been injured
on August 6, 1996, because he did not work that day. The employer presented pay stubs and time sheets
that reflected that Miller did not work on that particular day. However, the same records a so reflected that
his work record for the prior week would be congstent with the injury occurring on the Tuesday prior to
August 6, 1996. Miller and his wife both testified that they believed that Miller was injured on August 6,
1996. Miller dso testified that he mentioned the injury to Mr. Waden, the owner, and Jmmy Butler, the
forklift driver. Nether recdl Miller mentioning the injury to them, but dl the witnesses concurred that anyone
working in the noisy yard would have trouble hearing, and Mr. Waden admitted that he had difficulty
hearing a dl times.

5. The adminidrative law judge noted that "there are myriad explanations of these many facts."

However, the judge made the following conclusions. *(1) the undersigned found the claimant, both in
deposition and in direct testimony, to be an extremdy credible individua who, according to his co-
workers, the yard manager, and yard owner, was honest, and would have no reason to 'manufacture
aclam againg Waden; (2) the clamant's lack of forma education and frequent absences from work
could work together to explain his error in believing that his injury occurred on August 6, 1996; and
(3) the clamant demonstrated awork ethic, despite persond problems which might have corrupted a



man of lesser belief in the value of work.” After consdering the testimony and documentary evidence,
the judge ordered the employer and carrier to pay Miller temporary totd disability benefits and
reasonable and necessary medical services. The employer and carrier petitioned for appeal before the
Full Commission on June 4, 1997. After hearing the arguments of both parties and thoroughly
studying the record and gpplicable law, the Commission affirmed the judge's order on compensability
and medicd treatment. The employer and carrier then gppeded to the Circuit Court of Prentiss
County, Missssppi, which affirmed the order of the Commission. Waden Lumber Yard and
Missssippi Casudty Insurance Company now apped the circuit court's order.

ARGUMENT AND DISCUSSION OF LAW

. SINCE THE CIRCUIT COURT ORDER, AFFIRMING THE COMMISSION ORDER, IS
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE, THISCOURT SHOULD OVERTURN
THE CIRCUIT COURT ORDER.

[I. THE CIRCUIT COURT ORDER ISNOT SUPPORTED BY SUBSTANTIAL EVIDENCE
AND IGNORES OVERWHELMING EVIDENCE THAT CLAIMANT SUFFERED NO
WORK-RELATED INJURY WITH EMPLOYER.

116. Since these issues are so closdly related, we will discuss them together.

117. The stlandard of review utilized by this Court when considering an gppeal of a decision of the Workers
Compensation Commission iswell settled. The Missssppi Supreme Court has sated thet "[t]he findings
and order of the Workers Compensation Commission are binding on this Court so long asthey are
‘supported by substantial evidence.” Vance v. Twin River Homes, Inc., 641 So. 2d 1176, 1180 (Miss.
1994) (quoting Fought v. Suart C. Irby Co., 523 So. 2d 314, 317 (Miss. 1988)). As stated in Delta
CMI v. Speck:

Under settled precedent, courts may not hear evidence in compensation cases. Rather, their scope of
review is limited to a determination of whether or not the decision of the commission is supported by
the subgtantia evidence. If so, the decison of the commission should be upheld. The circuit courts act
as intermediate courts of apped. The Supreme Court, as the circuit courts, acts as a court of review
and is prohibited from hearing evidence or otherwise evauating evidence and determining fects.. . .
"[W]hile appedls to the Supreme Court are technicaly from the decision of the Circuit Court, the
decigon of the commisson isthat which is actualy under review for al practicd purposes.”

As dated, the substantial evidence rule serves as the basis for appdllate review of the commission's
order. Indeed, the substantia evidence rule in workers compensation casesis well established in our
law. Subgtantia evidence, though not easily defined, means something more than a"'mere scintilla” of
evidence, and that it does not rise to the level of "a preponderance of the evidence." 1t may be said
that it "means such relevant evidence as reasonable minds might accept as adequate to support a
conclusion. Substantid evidence means evidence which is subgtantid, that is, affording a substantia
bas's of fact from which the fact in issue can be reasonably inferred.”

Delta CMI v. Speck, 586 So. 2d 768, 772-73 (Miss. 1991) (citations omitted). This Court will reverse
only where a Commission order is clearly erroneous and contrary to the weight of the credible evidence.
Id.; see also Hedge v. Leggett & Platt, Inc., 641 So. 2d 9, 12 (Miss. 1994). We are not permitted to re-



weigh the evidence to determine where, in our opinion, the preponderance of the evidence lies. Lanterman
v. Roadway Exp., Inc., 608 So. 2d 1340, 1345 (Miss. 1992). Moreover, "[t]his Court will overturn a
Commission decision only for an error of law, or an unsupportable finding of fact." Georgia Pacific Corp.
v. Taplin, 586 So. 2d 823, 826 (Miss. 1991) (citations omitted). Therefore, this Court will not overturn a
Commission decison unlessiit finds that the Commission's decison was arbitrary and capricious. Id.; see
also Walker Mfg. Co. v. Cantrell, 577 So. 2d 1243, 1247 (Miss. 1991) (where court finds credible
evidence supporting a Commission decision, it cannot interfere with that decision any more than with a case
from any other adminigrative body).

118. Upon review of the record, we believe that substantia evidence existed upon which the Commission
awarded temporary tota disability benefits. There was sufficient evidence to support the adminidirative law
judge's finding that Miller was injured and to determine the extent of his disability due to hiswork injury.
The judge considered testimony and evidence by both parties, including Miller's education, work
experience, and medica opinions by the treating doctor. The judge aso considered testimony and evidence
about Miller's previous work injury as well as the disputed testimony about the actual date thet the injury
occurred. We believe that the judge, the Commission, and the circuit court properly determined that Miller
suffered temporary tota disability as aresult of the injury he sustained on or around August 6, 1996. The
Commission is the ultimate finder of fact and has the discretion to weigh al the evidence presented. The
Commission exercised its discretion in its order based on what we believe to be substantid evidence, and
the circuit court gppropriately affirmed. This Court is aso obligated to affirm.

9. Since 1857, Mississippi has imposed a mandatory pendty on parties who unsuccessfully apped to the
Mississippi Supreme Court. Miss. Rev.Code Ch. 63 Art. 12 (1857). Furthermore, by statute, appellants
are required to be charged with fifteen percent of the judgment if it isa (1) find judgment (2) of the type
specified by the statute (3) affirmed unconditiondly (4) by the Missssippi Supreme Court. Miss. Code Ann.
§ 11-3-23 (Rev. 1991). The dtatute expresses a bona fide interest in providing a measure of compensation
for the successful gppellee who has endured the rigors of successful appdlate litigation. Walters v. Inexco
Qil Co., 440 So. 2d 268, 274-275 (Miss. 1983). The statute is designed to discourage frivolous appeals
and to provide compensation for the successful gppellee. In this case, the adminigrative law judge reviewed
the evidence and made a decision based on that evidence. It is clear from the record that there was
sufficient evidence to support the administrative law judge's decision, yet the gppellants continued to re-
litigate issues decided by the judge and then affirmed by the Commission aswell asthe circuit court. After
reviewing the record, it isthe opinion of this Court that this gpped isfrivolous, and as provided in Miss.
Code Ann. 8 75-17-7 (1972), the appelleeis entitled to interest on any past due compensation owed to
him. Following this Satute, Miller is entitled to interest from the date this action was indituted, which would
be January 16, 1997, the date Miller filed his petition to controvert. Id. Also, Miss. Code Ann. § 11-3-23
(Rev. 1991) directs the imposition of pendties based upon the entire judgment or decree affirmed if it is
monetary. Therefore, we impose a Satutory penalty of fifteen percent (15%) upon such sum.

110. THE JUDGMENT OF THE PRENTISSCOUNTY CIRCUIT COURT ISAFFIRMED.

STATUTORY DAMAGESAND INTEREST ARE AWARDED. COSTSOF THISAPPEAL
ARE ASSESSED TO THE APPELLANT.



KING, P.J., COLEMAN, DIAZ, IRVING, LEE, AND PAYNE, JJ., CONCUR.

McMILLIN, C.J., CONCURRING IN PART, DISSENTING IN PART WITH SEPARATE
WRITTEN OPINION JOINED BY SOUTHWICK, P.J., AND THOMAS, J.

McMILLIN, C.J,, CONCURRING IN PART, DISSENTING IN PART:

{11. I do not disagree with the majority on the result obtained in this case. There gppears to be substantial
evidence in the record to support afinding that Miller had suffered a disabling work-related injury.

112. However, | disagree with the mgority's proposed handling of the issue of interest to be assessed
againgt Walden Lumber, and | bdlieve that the issue of Statutory gpped damages needs further clarification.
(Thereisthe additiond issue of whether thisis, in fact, an interlocutory agpped since the only award so far
by the Commission, insofar asthis record reveds, is one for temporary tota disability benefits for an
undetermined period. Nevertheless, neither party raises the issue and, Snce a successful appeda by Waden
Lumber would have ended the case, | would not think it necessary to consider that question on our own
motion.)

113. The Commission determined that Miller was entitled to temporary totd disability payments from July
30, 1996, until the further order of the Commission - which would, under the law, be the date that Miller
reached maximum medical improvement. That is a date that cannot be determined on this record. For al
this Court knows, the date may, and probably aready has, occurred, but it is a least legaly possible thet it
has yet to arrive.

114. In regard to the imposition of the fifteen percent pendty under Section 11-3-23 of the Mississippi
Code, this Court says only that the section "directs the imposition of pendties based upon the entire
judgment or decree affirmed if it is monetary.” The Court goes on to "impose a statutory pendty of fifteen
percent (15%) upon such sum™ without specifying what that sum is. What the Court affirmstoday isan
order for an indeterminate number of weekly payments that may have aready ended or may be continuing
to accrue. The issue then becomes whether that is a monetary judgment upon which the penaty may be
assessed. The Supreme Court has answered that questionin M.T. Reed Const. Co. v. Martin, 215 Miss.
472, 63 So. 2d 528 (1953), by saying that the penaty may be assessed only againg ingtalments that have
accrued prior to the time of the affirmance of the award on appedl. Id. at 483, 63 So. 2d at 532. Therefore,
subject to the cavedt that the penaty ought not to gpply to any instalments due to Miller after the date the
mgority's opinion is handed down, | would not disagree with the assessment of the appedl pendty. | do
think it important to clarify that point, however.

115. Asto the imposition of interest, | have a more substantial disagreement with the mgority's handling of
the issue. The mgority orders that Miller receive interest on al amounts due him "from the date this action
was indtituted, which would be January 16, 1997, the date Miller filed his petition to controvert.” This
cannot be correct. The Court is charging Waden Lumber interest from January 16, 1997, on money that
was not then due, and, insofar as anyone knew at the time, might never become due depending on the



speed with which Miller recovered from hisinjury and hisright to temporary tota disability payments
ended. The correct measure for interest on weekly ingalments in Stuations such asthisis that "each weekly
ingtalment of an award of compensation should bear interest at the rate of [the applicable percentage] per
annum from its due date until paid . . . ." Id. a 480, 63 So. 2d at 530. Until each such instdlment fdll due
and the determination was made that Miller remained temporarily totaly disabled, there was no obligation
on Waden Lumber to pay that instalment. To retroactively charge interest on that instalment back to the
date Miller filed his origind petition to controvert is nothing more than a graduated pendty not contemplated
under the law that grows ever harsher as the ingalments continue to accrue and the origind filing date
recedes into the past.

116. | dso would respectfully disagree with the mgority's seemingly gratuitous finding that thiswas a
frivolous gpped. Earlier in the opinion, the maority quotes the adminisirative judge's statement thet "there
are myriad explanations of these many facts" and then notes that the administrative judge's decision to find
compensability was based largely on that judge's assessment of the credibility of the claimant. That Walden
Lumber had a different view of the bdievability of a clamant who testified to being injured on a date that
company records showed him to be absent from work does not invoke considerations of a frivolous appedl
to me. More to the point, a determination of the legitimacy of Waden Lumber's apped is unnecessary to
impose the fifteen percent pendty. Thus, the mgority's assessment of Walden Lumber's good faith in
bringing this apped serves no legitimate purpose.

SOUTHWICK, P.J., AND THOMAS, J., JOIN THIS SEPARATE WRITTEN OPINION.



