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EN BANC

SOUTHWICK, P.J,, FOR THE COURT:

1. The chancellor confirmed title in James Kimbrough to a one-acre tract and residence conveyed to him
in 1993 by Ora Anderson. This was despite Kimbrough's concession that the deed had been executed
solely to permit aloan to be acquired by Kimbrough on Anderson's behdf, that Anderson remained living
on the land, and that the property was to be reconveyed to Anderson after she satisfied the debt. Settled
case law provides that the deed should be considered a mortgage. Though the debt remains outstanding,
Kimbrough was not entitled to the property without following foreclosure procedures. We reverse and
remand for further proceedings.

FACTS

2. In 1993, Ora Anderson desired to remodd her house. At tria, she explained the plan that she used to
secure the loan.



| went to the bank to make aloan to remode. My brother was living at my mom's house, and |
needed a place for my children. The bank instructed methat | did not have enough incoming income
for them to present it before the Board to get me aloan vaue that | needed. But that he had instructed
methat if | wanted to, | could find some family member to put it in their name and once they make the
loan, the bank would alow them to roll it back over to me.

Her friend James Kimbrough agreed to obtain the loan after she agreed to deed the house and lot to him for
collaterd to be placed with the bank. Thereafter, Kimbrough received the deed, then obtained aloan on
June 24, 1993, from Merchants and Farmers Bank in the sum of $10,000, payable in sixty monthly
ingalments of $250.20, with the first payment commencing on August 10, 1993. The maturity date of this
loan was July 10, 1998 and the totd payments on this loan, which included insurance, would be $15,012.

113. Anderson and Kimbrough testified about the loan proceeds, though the stories diverge sgnificantly.
Anderson testified that after Kimbrough received the bank loan, he delivered to her only $6,000. Sometime
after receiving the $6,000 ingtalment from Kimbrough, she received another $2,000 from him. Anderson
testified that she never received the last $2,000 of the principal amount of the borrowed funds and that $8,
000 was her tota receipt. To the contrary, Kimbrough testified that he initidly delivered $8,000 to
Anderson. Although he could not establish the exact time, he testified that the last $2,000 was later
delivered to Anderson.

114. Anderson made the first monthly $250 payment on the loan, Kimbrough the second, and Anderson the
third. The fourth payment appears to have been made partly by Anderson's daughter and the remainder by
Kimbrough. The fifth payment was made by Anderson. Thiswas her last payment and was made late on
January 5, 1994.

5. Though apparently not known by Anderson, Kimbrough returned to the bank on July 8, 1993, two
weeks after theinitia 1oan, and obtained an additiona [oan of $2,000. The same collaterd of Anderson's
house and lot were used. The payment on that second loan was due on demand on October 10, 1993.
Kimbrough argues that this second |oan was to alow him to make another $2,000 payment to Anderson.

In his recounting, she received $8,000 initidly, then shortly thereafter the remaining $2,000. "That wasnt
enough. She wanted two thousand more, and | went and got a side loan for two thousand.” Therefore,
Kimbrough asserts that Anderson received atota of $12,000. The chancellor found that she had received a
total of $10,000.

6. Anderson asked Kimbrough in January 1994 to seek an extension from the bank on the payments
because she had to help her daughter with college finances. She testified that he told her the bank said it
was "okay." On that bas's Anderson did not make the January and February payments. Anderson alleged
that in March 1994, she believed that her extensions had expired. She gpproached Kimbrough about
resuming the payments on the loan to the bank. According to Anderson, Kimbrough instructed her that the
bank had advised her to wait on resuming payments.

A.l sad, "Dol give, ah, gart with January or how do you want me to do this?' He said, "Hold up.”
He said to wait. Okay, then when April came, he told me the same thing.

In August 1994, Anderson's mother decided to move in with her. According to Anderson:



| hed transferred her [Anderson's mother] socia security into my name. | had to prove that | owned
the house and that she would be living with me through mysdf and Home Hedth.

Anderson had been told that she would have to show proof of home ownership. She stated that "on the
15th of August, he [Kimbrough] brought it, and he said, 'Oh, thisis your new baance.' And | looked at a
balance that went from $13,000.00 to $27,000.00." She was startled by the revel ation:

A. | asked him what happened. He told me that his daughter needed some help, and he said -"And |
made aloan, but | meant to stop by your house and talk with you about it." And | said, "you meant to
stop?' He should have conferred with me before he did that.

117. Through his brief, Kimbrough notes that he was struggling to meet his persond obligations. Hefdlt as
though he needed to consolidate the loans. Kimbrough obtained an additiona Ioan in the sum of $4,000.
This amount was added to the amount refinanced on June 15, 1994. Along with the house, Kimbrough
listed as collaterd a certificate of deposit and forty acres of hisland. According to Kimbrough, he used part
of this $4,000 loan to pay the interest and principa on the $12,000 loan. The tota of the refinanced loan,
including the old notes, with the additiona $4,000, was $21,558.80 -- the tota to be repaid was $27,
549.60. These notes were to be paid in sixty consecutive monthly installments of $459.16 each,
commencing on August 5, 1994.

118. Anderson stated that she did not ask Kimbrough to get additional funding. She testified that Kimbrough
borrowed approximately $6,000 without her consent. Growing concerned by this latest development,
Anderson questioned Kimbrough about how this loan would be repaid.

A. Hetold methat the loan officer at the bank had told him to pay on the $27,000 up until August of
1995 and then he would have paid his part off. We disagreed, of course, on that.

9. Anderson tedtified that she offered to pay the loan if Kimbrough would place the title in her name. She
a0 sad that Kimbrough had placed her home on the market for sdle. On May 29, 1996, Kimbrough sent
anotice to Anderson to vacate the premises. Because no arrangement could be worked out between the
parties, on June 17, 1996, Anderson filed her complaint against Kimbrough to set the deed asde and to
prohibit Kimbrough from evicting her. Kimbrough answered and filed a counterclam. A trid was held on
February 27, 1997.

110. On March 25, 1997, the chancellor ruled that title would be restored to Anderson provided that she
paid the balance on the origina loan by May 15, 1997. The chancellor concluded that "afair, appropriate
and equitable resolution of the matter isfor Anderson to pay off the existing loan™ with a baance as of
February 27, 1997, of $16,070 and on May 15 of $16,313.03. No payment was made. Another hearing
was held on May 22, 1997. Anderson stated that she was gtill unable to make the payment, but was
meaking progress on obtaining aloan. The court ruled that the reasons that she had not gotten aloan, and the
likelihood of her acquiring one, were now irrdlevant. On a proffer, Anderson testified that a delay occurred
because the bank first wanted her to bring current another loan that she had, which may have been an
automobile loan that he mentioned in another context. Other delays alegedly occurred because an attorney
involved with the title search | eft for two weeks a a critica time. A loan officer from the same bank as
entered the Kimbrough |oan stated that some of the paperwork had just been submitted to him, including
Anderson’'sincome statement. The witness could not say whether aloan would be entered or not, but it was
certainly apossibility. On June 11, 1997, Anderson's complaint was dismissed with prgudice and title



confirmed in Kimbrough.
STANDARD OF REVIEW

T11. The gppellate scope of review islimited snce the Court will not disturb the findings of a chancdlor
unless the chancellor was manifesily wrong or clearly erroneous, or if an erroneous legal standard was
goplied. Seen v. Seen, 641 So. 2d 1167, 1169 (Miss. 1994). Even 0, the "Court will not hesitate to
reverse a chancdlor when his findings are manifestly wrong or when he has gpplied an erroneous legd
standard." Mississippi Dep't of Human Serv. v. Marquis, 630 So. 2d 331, 334 (Miss. 1993). Theword
"manifest” is defined as open, clear, unmistakable, and evident. Black's Law Dictionary 962 (6th ed. 1990).
Moreover, the manifest error and substantid evidence rule gpplies only to factud Situations and not to
questions of law, which require de novo review. Holliman v. Charles L. Cherry & Assocs., Inc., 569 So.
2d 1139, 1145 (Miss. 1990).

112. The existence of a contract and its terms are questions of fact to be resolved by the fact-finder,
whether ajury or ajudge in abench-trid. Ham Marine, Inc. v. Dresser Indus., Inc., 72 F.3d 454, 458
(5th Cir. 1995). Here, however, the core terms were admitted by both parties. The principal task of the
chancellor was to determine the lega ramifications of that agreement.

DISCUSSION

112.3. The foundation upon which our resolution buildsis the following collection of facts thet are either
agreed or were found by the chancdllor after resolving conflictsin the evidence,

1114. Kimbrough had been conveyed Anderson's residence not so that he would own the property in fee but
only to permit aloan to be acquired for Anderson. The answer to the complaint admitted this. That redlity
has never been chalenged in these proceedings. As dready discussed, Anderson hed, a the time of the
deed but apparently not now, a close friendship with Kimbrough. After the deed, Anderson remained in
possession of her resdence. The chancellor resolved afactud dispute by finding that al the proceeds of the
$10,000 loan were given by stages to Anderson and were not retained by Kimbrough. Anderson used
those funds for improvements to her residence. Though there was a dispute as to whether the agreement
required the reconveyance of the property as soon as the loan was made by the bank or only after the
payments were completely made, there is no dispute that a reconveyance was to occur. The loan was kept
current by Kimbrough, with only afew payments made by Anderson. There were two refinancings by
Kimbrough. The dispute is soldly between these two parties as Kimbrough avoided default on the various
loans with the bank.

1115. Anderson has argued that Kimbrough took advantage of a confidentia relationship and also at times
after the conveyance engaged in fraud. The chancedlor made no specific findings regarding that. Regardless
of fraud, the confidentid relationship is relevant to whether a congructive trust arose. Such atrust is
recognized by statute to have the same effect as a declared trust. Miss. Code Ann. § 91-9-1 (Rev. 1994).

1116. The evidence established that but for Anderson's confidence in Kimbrough, this conveyance would not
have occurred. A confidentid relationship such as would impose the duties of afiduciary may beamord,
domestic or persona one. Smith v. Smith, 574 So.2d 644, 650 (Miss. 1990). Anderson testified that she
and Kimbrough had a persond relationship and that they were "more than just friends.” Kimbrough
described the relationship as merely afriendship. Regardless, a sufficient relationship existed between the



parties to prompt Anderson's placing such extraordinary trust as to convey Kimbrough her house in which
she wanted to continue living. Before Anderson agreed to the conveyance, she investigated Kimbrough's
clamsthat another individua had smilarly placed dl of her assetsin his name. The supreme court has found
acongructive trugt to exist under circumstances Smilar to these. Pitchford v. Howard, 208 Miss. 567,
584-85, 45 So0.2d 142, 148 (1950).

7117. Accordingly, Kimbrough held the property for Anderson astrustee. As aresult of thet trugt,
Kimbrough mortgaged the property. Kimbrough was entitled to be paid the debts he incurred on
Anderson's behdf, but that is separate from hisright to Anderson’s house. He could gain a money judgment
and then execute on Anderson's assets wherever they might be found. The house, held in Kimbrough's
name, nonetheless remained one of Anderson's assets.

1118. We set the condtructive trust issues aside because a more specificaly relevant doctrine is unavoidably
invoked by these accepted facts. The parties agreed that Kimbrough would borrow money on Anderson's
behdf. To permit that to occur, the deed was executed. The deed created the security for the loan and the
grantor in the deed received the benefit of the loan. No later than the date on which the debt was repaid, the
property would be deeded back. That is acommon variant on the well-recognized concept of an absolute
deed being used in lieu of amortgage. Sweet v. Luster, 513 So.2d 1240, 1242 (Miss. 1987); Emmons v.
Emmons, 217 Miss. 594, 597, 64 So0.2d 753, 754 (1953). These sorts of mortgage substitutes create
considerable problems of proof, but here the parties agreed as to the facts. It istrue that a Satute prevents
parol evidence from proving that a deed absolute on its face was intended to be considered a mortgage, but
that istrue only if "the maker parts with the possession of the property” that is conveyed. Miss. Code Ann.
§ 89-1-47 (Rev. 1991). Anderson never parted with possession of her house.

119. The generd interpretation of deeds in lieu of mortgages has been stated this way:

Whenever an absolute deed is established as a mortgage, it will be treated, as between the parties, as
if it were amortgage executed in regular form. All the rights and obligations of the mortgage
relaionship bind the parties.

George E. Osborne, Grant S. Nelson, & Dale A. Whitman, Real Estate Finance Law 8 3.8 (1979) at 43.
Once the chancdlor found that the conveyance was solely for aloan, this meant that dl the "rights and
obligations of the mortgage reationship” cameinto play. We agree "that the parties should not be able to
ater thelegal character and incidents of the mortgage as developed in alien jurisdiction by the smple
expedient of leaving out" the clause providing for the termination of the grantee-mortgage's interest upon
payment of the debt. Id., § 3.9 at 44-45.

1120. A court of equity will "do whatever is necessary™ to re-invest title in the grantor, but only upon the
satisfying of the debt. Harris v. Kemp, 451 So.2d 1362, 1366 (Miss. 1984). When the deed has not been
properly recognized as a mortgage, the supreme court has reversed and remanded for the deed to be
canceled upon payment of the amount due. Sieet, 513 So.2d at 1242. The chancellor here did not
recognize the deed to be a mortgage. Instead, the order of March 25, 1997 provided an opportunity for
Anderson to pay the entire amount that was due. Had she done so, then Kimbrough would under the
March order have been required to convey the property back to her. When Anderson did not pay, though
she dleges she was making progress with alender for aloan, the chancellor not only determined that
Kimbrough was the owner but that she owed rent for the period beginning with his earlier opinion on March
25, 1997.



121. Oneissueis whether the chancdlor's declaring title to be in Kimbrough once Anderson did not pay the
debt is an acceptable if indirect way to recognize the mortgage-nature of the origina deed. It might be if
under the normd "rights and obligations' of amortgage, the lender-mortgagee holds title until the debt is
satisfied and the mortgage canceled. In other words, if Kimbrough aready had title merdly by being a
mortgagee, then the chancdlor's confirming that title might be afair method of cancdling this subgtitute
mortgege. Mississippi law is somewhat different on this point than that of most states. Most states consider
that until avaid foreclosure, title remainsin the mortgagor and the mortgagee only has alien (lien theory of
mortgages); afew states hold that a mortgage trandfers title immediatdly (title theory). Osborne, Redl Estate
Finance Law 84.1 & 4.2 a 115 & 118. A fina group has adopted a compromise between the two
theories, in which legd title remains with the debtor until default, but the mortgagee hastitle and the right to
possession once default has occurred. 1d., § 4.3 at 122.

22. Our conclusion that Missssppi follows the intermediate theory is based on the supreme court's
interpretation given to along-existing statute. For over 100 years a Satute has provided that "the mortgagor
or grantor shall be deemed the owner of the legd title. . . except as against the mortgagee. . . after
breach of condition of such mortgage,” Miss. Code Ann. § 89-1-43 (Rev. 1994) (emphasis added). The
supreme court had held that until a breach, the mortgagor has title even againgt his mortgagee. Buck v.
Payne & Raines, 52 Miss. 271, 279 (1876) (on application for reargument); Wright v. Wright, 160 Miss.
235, 279,134 So. 197, 198-99 (1931). After a breach but prior to foreclosure the mortgagee obtainstitle,
but thet title can be asserted "only for the protection of his debt, and to make the security available for its
payment.” Buck, 52 Miss. at 279. Even when the mortgagee pursues an "appropriate action” such as

g ectment to possess the property, "he gill holds it as mortgagee, subject to the equity of redemption, until
that has been cut off by asde.” Id. Until the foreclosure sde, the mortgagor can regain title by paying the
amount due.

1123. Somewhat more recently the court held this:

InBuck v. Payne, 52 Miss. 271, Judge Smrdl says "Thelegd title may be asserted by the
mortgagee, but only for the protection of his debt, and to make the security available for its payment.”
It will be observed that by section 2779 [section 89-1-43 of 1972 Code], above quoted, the legal
title to the property mortgaged after condition broken remainsin "the mortgagee and his assgns” and,
whatever may be the view taken by the several courts of other sates, it is clear that the Legidature
thus recognized that an assgnment of a mortgage carries with it the legd title of the property
mortgaged to the assigns of the mortgagee. In Hill v. Robertson, 24 Miss. 368, this court said: "Upon
the maturity of a debt and afallure to pay, the legd title became absolute” in the mortgagee. The court
in that case was consdering a mortgage without a power of sde, but the case is authority for the
doctrine that the mortgagee after the maturity of the secured debt and afailure to pay isthe owner of
the property mortgaged and is entitled to possession to make his security available.

After showing the differences between the rights of a mortgagee and a cestui que trust [who has
been granted a deed of trust], and the points of agreement between them, this court, in Clark v.
Wilson, 53 Miss. 130, saysthis: "But the mortgagee, after condition broken, becomes owner of the
edtate, isinvested with the legd title, and may, at law, have a certain redress predicated of hislega
right."”



Elder v. Jones, 106 Miss. 489, 494-96, 64 So. 212, 213 (1914), reaffirmed in Wirtz v. Gordon, 187
Miss. 866, 184 So. 798, 801-02 (1938).

24. Thisintermediate concept has been said to "come closer than the other [title or lien] theoriesto
reflecting what courts do in practice.” Osborne, Real Estate Finance Law 84.4 a 123. From thisandysisit
is evident that the statute leavesttitle in the mortgagor until "condition broken,” but after maturity of the debt
and fallure to pay, the title shifts to the mortgagee who may foreclose to make those rights secure. Snce the
mortgagee's rights arise with default, it has been held that even if amortgagee is holding under an improper
foreclosure, it is dtill entitled because of this statute to possession and the income until the debt is paid.
James v. Jackson Production Credit Assn, 389 So.2d 494, 496-97 (Miss. 1980).

1125. The mortgage or deed of trugt itself may contain a provison that gives the lender theright to take
possession after default but before foreclosure. Merchants & Farmers Bank of Kosciusko, Mississippi
v. State ex rel. Moore, 651 So.2d 1060, 1062 (Miss. 1995). With or without such language, the lender's
rights to use its post-defaullt title to take possession or to clam rents and other income are limited by the
requirement that possession be acquired peacefully. A mortgagee's seeking possession when a mortgagor
unlawfully refuses to ddiver it isaexplicitly permitted use of the unlawful entry and detainer action. Miss.
Code Ann. § 11-25-1 (1972). Thekey for us, though, is that the intermediate theory for the understanding
of title in amortgage transaction merely explains what occurs prior to aforeclosure sde. It does not
eliminate the need for such asde.

1126. In the present case, the debt had not matured by the time of the chancellor's decree in May 1997.
Therefore, as the aready-cited authorities hold, regardless of whether title shifts on any default and not just
after maturity, that title is subject to Anderson's right to redeem prior to sde. Buck, 52 Miss. a 279. The
chancdlor could not just declare Kimbrough to havetitle, at least not title free of Anderson'sright to
redeem prior to foreclosure. Title remained in Anderson until default and there at least the right to redeem
resides today because a foreclosure has never occurred.

127. Since thiswas not on its face amortgage, there are no terms regarding foreclosure. In that event,
foreclosure shall be asrequired for a"sheriff's sale of like property.” Miss. Code Ann. § 89-1-57 (Rev.
1994). Sheriff's sdles of red property are governed by avariety of satutes. E.g., Miss. Code Ann. 8 13-3-
161 (Supp. 1998).

128. These are not just technical but otherwise empty procedures. It is true that Anderson may be no more
able on remand to acquire the funds necessary to satisfy the debt than she was previoudy. However, among
the protections for debtors that were bypassed here by not having a foreclosure, was the right of debtorsto
receive any proceeds of the sde in excess of the amount of the debt. The vaue of this property was
probably enhanced by the use of the loan proceeds for renovations; the origina value of the property is
unclear. Though aforeclosure need not redize the fair market vaue, there are some basic requirements of
aufficiency of price. Wansley v. First Nat'l Bank of Vicksburg, 566 So. 2d 1218, 1224 (Miss. 1990);
Lake Hillsdale Estates, Inc. v. Galloway, 473 So. 2d 461, 465 (Miss. 1985). Other interested parties
could not bid for the property since under the chancellor's decree Kimbrough automatically received
unencumbered title. Further, had foreclosure been sought in 1997, Anderson was entitled to stop it by
tendering the past-due amounts plus costs; she did not have to pay the totd loan as the chancellor required.
Miss. Code Ann. 8 89-1-59 (Rev. 1991).



1129. In summary, once the chancellor properly found that the transaction's purpose was to permit the
acquiring of aloan, he erred by the orders that flowed from that finding. Anderson was the grantor in an
absolute deed that was in fact only a mortgage. She was ordered to prepay the entire indebtedness when
shewasin default only on part. When payment was not made, the chancellor declared that the deed that
was redlly just a mortgage was then converted by operation of law back into an absolute deed. Instead, the
court should have ordered the norma procedures for protection of mortgage-debtors to be followed.

1130. We reverse and remand, though we affirm the fact findings regarding how much of the loan proceeds
were received by Anderson and the amount of payments that she made on the debt. A new caculation will
need to be made regarding the current obligation. This means that we are upholding the chancellor's finding
regarding what was due at the time of the 1998 maturity date of the loan, which date has now been
reached.

131 If thisis seen as a congructive trust without any features of a mortgage, Kimbrough was entitled to a
money judgment againgt Anderson for the amount of the loan due up through the date of the judgment. The
loan was not due until July 1998. Since no acceleration clause was in the Anderson-Kimbrough agreement,
there was no right in 1997 to accelerate the payments not yet due. Frey v. Abdo, 441 So.2d 1383, 1385
(Miss. 1983); Oshorne, Red Estate Finance Law, 8 7.6. The most that Kimbrough should have received
then was a judgment for the amount due on the loan on the date of judgment plus other costs incurred.
Kimbrough could then execute on that judgment.

fI32. If Kimbrough wants to use his rights as mortgagee, he can now undertake to foreclose. The rules
described here regarding a mortgage that is written as an absolute deed means that Kimbrough has to seek
foreclosure under the generd statutes dedling with sheriff's sdles. That may now occur subject to
Anderson's rights to satisfy the debt and expenses prior to that time. Also an issue would be the rdletive
rights of and the means to protect other secured parties. Those matters can be addressed on remand if they
become relevant.

133. THE JUDGMENT OF THE CHANCERY COURT OF HOLMES COUNTY IS
REVERSED AND REMANDED FOR FURTHER PROCEEDINGS CONSISTENT WITH
THISOPINION. ALL COSTSOF THISAPPEAL ARE TAXED TO THE APPELLEE.

McMILLIN, CJ., KING, P.J., BRIDGES, COLEMAN, DIAZ, LEE, PAYNE, AND THOMAS,
JJ., CONCUR.

IRVING, J., CONCURSIN RESULT ONLY.



