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1. John Vandyke Poadl, 111 was found guilty of burglary of a dwelling and grand larceny by a Jones County
Circuit Court jury. Aggrieved of thisjudgment, Pool raises the following issues as error: 1) the court erred in
failing to strike for cause a daughter of a police officer whose department was prosecuting this case; 2) the
court erred in dlowing into evidence certain of the recovered guns, because they were the product of illega



questioning; 3) the court erred in alowing the State to amend the burglary indictment towards the end of the
State's case, as the change was one of substance, and furthermore, the change has never been filed or
recorded with the circuit court; 4) the court erred in overruling defendant's motion to dismiss count |1 of the
indictment; the grand larceny charge, as it was double jeopardy; and 5) the verdict of guilty of burglary was
againg the overwheming weight of the evidence as there was no evidence presented that the defendant
broke and entered the property. Finding the evidence fully supports the verdict, we affirm.

FACTS

2. On December 24, 1996, Lamar Crotts, with his nephew, filed a report with the Ellisville, Mississppi
Police Department gtating that Crottss home was burglarized. Items were aso stolen from an unenclosed
shed on the Crottss property. Some of the items that were taken from the shed were a Gravely walk-
behind tractor, a'Yazoo Big Whed lawvn mower, and a cultivator. Furniture, jewelry, firearms, and other
items were taken from the home.

113. The Ellisville Police Chief, R.L. Jenkins, received an anonymous telephone cal on December 29, 1996.
The cdler stated that items reported stolen from the Crotts's residence were located at a home Situated at
Dubose Street and Deason Street. Jenkins, with Officer Terry Y ates, went to the residence on December
30, 1996. Located on the west sde of the house was a Gravely tractor and Y azoo Big Whed |awn mower.
Jenkins and Y ates knocked on the door and Pool answered. Jenkins asked Pool about the itemsin the yard
and Pool responded that the items belonged to his father. Jenkins testified that he read Pool his Miranda
rights and Pool responded that he had taken the items from Crottss resdence. Pool stated he knew his
rights, and if the officers gave Pool some time he would bring the items to the police station. Later on that
same day, Pool returned some of the items taken from Crotts.

4. The State cdlled Carl and Benjamin Kdly, afather and son, who testified that they bought some of the
stolen property from Pool. Crotts testified next for the prosecution and identified some of the missing items.

5. The defense chose not to cal any witnesses. Pool was convicted of one count of burglary of adwelling
and one count of grand larceny.

ANALYSIS

. THE COURT ERRED IN FAILING TO STRIKE FOR CAUSE A DAUGHTER OF A
POLICE OFFICER WHOSE DEPARTMENT WASPROSECUTING THISCASE.

116. Pool contends that the triad court improperly denied his chalenge for cause of Susan Shoemake because
sheisthe daughter of an officer who works for the Ellisville Police Department, the department which
investigated this case. During the court's voir dire, the judge asked if anyone knew anything about the case,
and Shoemake raised her hand. For the record, the trid judge stated that Shoemake was the daughter of
Sonny Patterson, an officer with the Ellisville Police Department. The tria court then asked Shoemake if she
was predisposed in any way to find for the State or if her knowledge of personsin the police force would
have any bearing on her decision to be fair and impartial. She responded that she could base her decision
on the facts and the law. Later during the State's voir dire, the question was asked if anyone on the pane
could not be asfair to one side as to the other. Shoemake responded that she could be fair.

117. During jury selection in the judge's chambers the defense asked that Shoemake be removed during his
chalengesfor cause. Thetria court denied the request stating that Shoemake stated she could be fair and



impartia. The defense then used six of its peremptory strikes before Shoemake's name was addressed. This
left Shoemake on the jury.

8. "[T]he issue of whether ajuror who isrelated to alaw enforcement official should be struck for cause
has been repeatedly addressed by thisCourt . . . ." Taylor v. Sate, 656 So. 2d 104, 110 (Miss. 1995). In
Mhoon v. State, 464 So. 2d 77, 82 (Miss. 1985), the Mississippi Supreme Court declined to adopt a per
e rule disqudifying ajuror on the basis of his or her relationship to law enforcement personne. "Thereisno
reason why, if left unchalenged peremptorily, an officer or an officer's relative should not serve on ajury if
otherwise qudified to follow the law and the evidence." Id. a 81 (citing Cook v. State, 242 Miss. 29, 134
So. 2d 151 (1961); Gardner v. State, 145 Miss. 215, 110 So. 589 (1926)). "[T]here is no automatic,
‘hard and fast rule that law enforcement officers or their relaives can be challenged for cause.™ Walker v.
State, 671 So. 2d 581, 624 (Miss. 1995) (quoting Mhoon, 464 So. 2d at 81) (citing Odom v. State, 355
So. 2d 1381 (Miss. 1978)). The Mississippi Supreme Court and this Court have repeatedly held that an
officer or hisrelaive can serve asajuror. Thereis no suggestion by Pool that Shoemake was not qudified
as ajuror. Shoemake repestedly assured the tria court that she could be fair and impartia and thereis
nothing in the record that reved s that Shoemake's incluson as ajuror prejudiced Pool. We decline to find
thetrid judge in error for failing to dlow Poal to chalenge for cause Shoemake.

II. THE COURT ERRED IN ALLOWING INTO EVIDENCE, CERTAIN OF THE
RECOVERED GUNS, BECAUSE THEY WERE THE PRODUCT OF ILLEGAL
QUESTIONING (FRUIT OF THE POISONOUS TREE).

119. Pool argues that the trial court erred in admitting firearms because these items were retrieved due to a
Miranda violation. Pool was arrested for the charge of burglary and grand larceny on January 8, 1997.
When Pool was arrested, he was read his Miranda rights at 11:18 am. Theregfter, Pool refused to sgn a
walver of hisrights and refused to cooperate in providing the information on a custody form, which records
an arrested's name, age, date of birth, and other such information. The officer who was trying to get the
information from Pool retrieved an old custody form on Pool and proceeded to fill out the new form. Pool
garted to volunteer the information on the custody form. Then the officer told Pool that there were more
items taken from Crottss home, and Poal told the officer that if he would take him he would go get the rest
of theitems

120. Therefusd to Sgn the waiver of rights form is not a per seinvocation of one's Fifth Amendment rights.
Mohr v. State, 584 So. 2d 426, 429 (Miss. 1991). It isimportant to note that Pool did not request an
attorney. Rather he refused to sign the form, and he refused to answer any questions. In Mohr, the Court
held that "[d] request for an attorney invokes the defendant's Fifth Amendment rights, but a request for
someone other than an attorney doesnot.” 1d. The Court found that Mohr's temporary refusa to sgn the
walver form was not arequest for counsd. 1d.

111. The officer who had started the questioning honored Pool's wishes and stopped questioning him. The
officer gave Pool the opportunity to exercise his rights to remain sllent and to obtain an attorney. Pool's
subsequent volunteering of information for the custody form reasonably leads to the concluson thet he did
nat, in fact, wish to invoke his right to remain slent.

112. If however, we were to find a Miranda violaion, we would il find thet the admittance of the firearms
was harmless error. This is 0 because the only items of evidence which were introduced as a result of
Pool's conversation after his Miranda rights were given were three fireearms stolen from Crottss home.



Given the numerous other items stolen from the Crottss residence which were linked to Pool and which
were introduced into evidence, we submit that if there were error it was harmless. "Even in acase wherea
[Miranda] violation is demongtrated to have actualy occurred, nevertheless, it will be considered harmless
error if the whole record demondtrates beyond a reasonable doubt that it was without any substantial
prejudicia effect under al of the facts and circumstances of the case” Cooley v. State, 391 So. 2d 614,
623 (Miss. 1980). See also Luster v. Sate, 515 So. 2d 1177, 1179 (Miss. 1987). The introduction of the
three additiond firearms, in light of dl the other evidence was merely harmless error at best. The trid court's
overruling of Pool's motion to suppress does not form the bass of reversd.

[1l. THE COURT ERRED IN ALLOWING THE STATE TO AMEND THE BURGLARY
INDICTMENT TOWARDS THE END OF THE STATE'SCASE, ASTHE CHANGE WAS
ONE OF SUBSTANCE, AND FURTHERMORE, THE CHANGE HASNEVER BEEN FILED
OR RECORDED WITH THE CIRCUIT CLERK.

9113. Pool wasindicted for the burglary of the dwelling house of Lamar Crotts, "located at 110 Lee Street,
Ellisville, Jones County, Missssippi . . . ." Thetestimony at trial however showed that Crottss burglarized
house was |ocated gpproximatey amile west of Ellisville. The Lee Street address was gpparently where
Crotts was living, but was not the house that was burglarized. After Crotts testified, the prosecution moved
to have the indictment amended to conform to the evidence. Pool objected claming that the amendment
would be one of substance and amendable only by the grand jury. Thetria court offered a continuance,
which Pooal initidly appeared to desire, but when asked how long a continuance was needed Poal replied he
needed a continuance until a new indictment was issued. Thetria court overruled Pool's objection and
alowed the amendment to the indictment.

124. "It is fundamenta that courts may amend indictments only to correct defects of form, however, defects
of substance must be corrected by the grand jury.” Rhymes v. State, 638 So. 2d 1270, 1275 (Miss. 1994)

It iswell settled in this state, as was noted by the learned circuit judge, that a change in the indictment
is parmissbleif it does not materialy dter facts which are the essence of the offense on the face of the
indictment asit origindly stood or materidly ater a defense to the indictment asit originaly stood so
asto prejudice the defendant's case.

Shelby v. State, 246 So. 2d 543, 545 (Miss. 1971) (citations omitted). "Thetest . . . iswhether the
defense asit origindly stood would be equaly available after the amendment is made.” Eakes v. State, 665
So. 2d 852, 859-60 (Miss. 1995) (citations omitted).

115. In Brewer v. Sate, 351 So. 2d 535, 537 (Miss. 1977), the Mississippi Supreme Court reversed the
trid court for amending an indictment because the Court found that the amendment was to substance rather
than form. However, the Court stated "[w]e wish to make it clear that we do not disturb by our ruling
here cases which hold that an indictment can be amended to correct a misnomer in an address. . . ."
Id. (emphasis added).

1116. The amendment to the indictment did not deprive Pool of an opportunity to prepare his defense since
al theinformation provided him gave him knowledge in advance of trid of the location of the actud crime
scene. The amendment to the indictment in the present case, dlowed a defense againg a charge of burglary
as was equdly available before the amendment. There was sufficient notice to Pool of the crucia dements



of this offense to be proven. We find Pool suffered no prejudice because of the amendment to the
indictment.

1117. Pool aso argues that the amendment was defective because it was never recorded and/or filed on the
minutes or with the Circuit Clerk nor was an order ever entered. Mississippi Code Annotated § 99-17-15
(Rev. 1994) states "The order of the court for amendment of the indictment, record or proceedings
provided in § 99-17-13 shall be entered on the minutes, and shal specify precisely the amendment, and
shall be apart of therecord of said case.. . . ."

118. In Reed v. State, 506 So. 2d 277 (Miss. 1987), the Mississippi Supreme Court, discussing Miss.
Code Ann. § 99-17-15, stated "[W]e note that no valid order was entered on the record authorizing the
alleged amendment as required by § 99-17-15 of the Miss. Code Ann. (1972). The State is required to
make sure that such an order gppears in the record and the defense is required to object to the absence
of such order if it wishes to preserve this point for appeal.”|d. a 279 (citing Surgis v. Sate, 379 So.
2d 534 (Miss. 1980)) (emphasis added).

129. "[A] defendant must specificaly bring the absence of an order on the minutes of the court alowing the
amendment to the attention of thetria court, or the error will be waived and it may not be raised for the first
timeon gpped.” Surgis, 379 So. 2d at 537. "Itisclear . . . that . . . adefendant must specificaly bring the
absence of an order on the minutes of the court alowing the amendment to the attention of the tria court, or
the error will be waived and it may not be raised for the first time on gpped.” Doby v. State, 532 So. 2d
584, 587 (Miss. 1988) (citations omitted).

1120. Poal filed amoation for anew trid which does not make any reference to the amendment to the
indictment, or how the amendment was made, or the failure to timely enter upon the minutes of the court an
order authorizing the amendment. Although Pool did object to the amendment at the time it was made, the
objection addressed how the amendment was substantive rather than to form. Therefore, Pool's failure to
object to the absence of the order in his motion for new trid isfatd to thisissue.

IV.THE COURT ERRED IN OVERRULING THE DEFENDANT'SMOTION TO DISMISS
COUNT 20F THE INDICTMENT, THE GRAND LARCENY CHARGE, ASTHIS
VIOLATED THE PRINCIPLE OF DOUBLE JEOPARDY, SINCE THISWASTHE
UNDERLYING CRIME FOR THE BURGLARY CHARGE.

121. The grand jury returned atwo count indictment against Pool charging him with grand larceny and
burglary of adwelling. Prior to trid, Pool argued that since grand larceny was the underlying felony for the
burglary charge, the grand larceny charge congtituted double jeopardy.

22. Count | of the indictment issued againgt Pool was for the burglary of adwelling. The burglary of a
dwelling statute, Miss. Code Ann. § 97-17-23 (Rev. 1994), states as follows:

Every person who shdl be convicted of breaking and entering the dwelling house or inner door of
such dwelling house of another, whether armed with a deadly weapon or not, and whether there shall
be a the time some human being in such dwdling house or not, with intent to commit some crime
therein, shal be punished by imprisonment in the Penitentiary not less than three (3) years nor more
than twenty-five (25) years.

"The crime of burglary congsts of two essentid eements: (1) the unlawful bresking and entering; and (2) the



intent to commit a crime once entry has been gained.” Ward v. State, 726 So. 2d 223 (110) (Miss. Ct.
App. 1998) (citing Ashley v. Sate, 538 So. 2d 1181, 1183 (Miss. 1989)). "To support a conviction for
burglary, the State must present sufficient evidence to establish each element of the crime.” Ward, 726 So.
2d at (110).

1123. Count 11 of the indictment issued against Pool was for the grand larceny of the Gravely tractor and Big
Whed Y azoo push mower. Grand larceny is defined in this State as.

Every person who shdl be convicted of taking and carrying away, felonioudy, the persond property
of another, of the value of Two Hundred Fifty Dollars ($250.00) or more, shal be guilty of grand
larceny, and shdl be imprisoned in the penitentiary for aterm not exceeding five (5) years; or shdl be
fined not more than One Thousand Dallars ($1,000.00), or both.

Miss. Code Ann. 8§ 97-17-41 (Supp. 1998). "A critical part of the code definition of grand larceny isthe
Specificintent to sed." State v. Smith, 652 So. 2d 1126, 1127 (Miss. 1995) (citing Strong v. Nicholson,
580 So. 2d 1288, 1294 (Miss. 1991)). "Grand larceny requires evidence of specific intent to deprive the
owner of his property wholly and permanently.” Smith, 652 So. 2d at 1127 (quoting Say v. State, 241
So. 2d 362, 364 (Miss. 1970)).

124. Poal opinesthat he could not be tried and convicted for both grand larceny and burglary of a dwelling
as the underlying felony for the burglary was grand larceny. "Double jeopardy protection appliesto
successive prosecutions for the same crimind offense” White v. State, 702 So. 2d 107, 109 (Miss. 1997)
(atingUnited Sates v. Dixon, 509 U.S. 688, 694 (1993)). "[W]here the two offenses for which the
defendant is punished or tried cannot survive the 'same-dements test, the double jeopardy bar applies.”
White, 702 So. 2d at 109 (quoting Dixon, 509 U.S. at 696).

125. It is quite clear that Pool was indicted and convicted of two very separate crimina offenses. Under
Count 11, the burglary charge, Pool broke and entered into the dwelling house of Crottss with the intent to
commit acrime therein. His crime was grand larceny. Under Count 11, the grand larceny charge, Pool went
on Crottss property and took and carried away persona property of Crotts, namely a cultivator and
mower from a shed, which had avaue of over $250. The grand larceny charge did not arise out of a
common tempora nucleus of operative facts. The burglary and grand larceny were separate and completely
different incidents. There is no merit to Poal's fourth assgnment of error.

V. THE VERDICT OF GUILTY OF BURGLARY WASAGAINST THE OVERWHELMING
WEIGHT OF THE EVIDENCE, AND CONTRARY TO LAW, ASTHERE WASNO
EVIDENCE PRESENTED THAT THE DEFENDANT BROKE AND ENTERED THE
PROPERTY.

1126. In his last assgnment of error, Pool argues that his burglary conviction was againg the overwhelming
weight of the evidence.

When reviewing ajury verdict of guilty we are required to accept astrue dl the evidence favorable to
the State, together with reasonable inferences arising therefrom, to disregard the evidence favorable to
the defendant, and if such will support averdict of guilty beyond reasonable doubt and to the
exclusion of every reasonable hypothes's consstent with innocence, then the jury verdict shdl not be
disturbed.



Montgomery v. State, 515 So. 2d 845, 848 (Miss. 1987) (citing Hester v. State, 463 So. 2d 1087,
1091 (Miss. 1985); Carroll v. State, 396 So. 2d 1033, 1035 (Miss. 1981)).

127. We will not order anew trid unless this Court is convinced that "the verdict is so contrary to the
overwheming weight of the evidence that to alow it to and would be to sanction an unconscionable
injustice” Noe v. State, 628 So. 2d 1368, 1369 (Miss. 1993) (quoting Wetz v. Sate, 503 So. 2d 803,
812 (Miss. 1987)).

1128. Pool argues that his conviction is againgt the overwheming weight of the evidence because no one saw
him bresk and enter the house in question, no one saw him leave the house, and no one saw histruck at the
house. Also none of the items that were said to be in Crotts's home were found a Pool's house and Pool's
fingerprints were never found at the Crottss home,

129. The State need not prove any of the above for a conviction of burglary. A defendant's possession of
solen articles may be sufficient to prove burglary beyond a reasonable doubt, given sufficiently probabative
circumgtances of possession. Shields v. State, 702 So. 2d 380, 382-83 (Miss. 1997). "[T]he inference of
participation in the crime drawn from possesson of the fruits of the crimeisto be judged like any other
inference, that is, on the strength of that inference in the light of the facts of each particular case” 1d. at 382
(citation omitted). "The circumstances of possession and the presence or absence of evidence of
participation in the crime other than mere possession must be viewed.” 1d. The circumstances include:

1. The tempord proximity of the possesson to the crimeto be inferred;
2. The number or percentage of the fruits of the crime possessed;

3. The nature of the possession in terms of whether there is an attempt at concealment or any other
evidence of guilty knowledge;

4. Whether an explanation is given and whether that explanation is plausible or demonstrably false.
Id. at 383.

1130. All four of the inferences are present in this case. Pool sold many of the items he took from the home.
Pool returned items taken from the home. Under the second circumstance, it was determined that Pool hed
once been in possession of theitems stolen. The third circumstance can be inferred from Pool's admittance
to officers that he had some of the items taken from the Crottss home. Last, Pool offered no explanation
for his possession of any of the stolen items.

1131. Basad on the foregoing, the judgment of burglary is not againg the overwhdming weight of the
evidence.

132. THE JUDGMENT OF THE CIRCUIT COURT OF JONES COUNTY OF CONVICTION
OF COUNT | BURGLARY OF A DWELLING AND SENTENCE OF TWENTY YEARSWITH
TEN YEARS SUSPENDED; COUNT Il OF GRAND LARCENY AND SENTENCE OF FIVE
YEARSWITH TWO YEARS SUSPENDED TO RUN CONSECUTIVELY TO SENTENCE IN
COUNT I, ALL INTHE CUSTODY OF THE MISS SSIPPI DEPARTMENT OF
CORRECTIONSISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
JONES COUNTY.



BRIDGES, PAYNE, AND THOMAS, JJ., CONCUR. McMILLIN, CJ.,DISSENTSWITH
SEPARATE WRITTEN OPINION JOINED BY SOUTHWICK, P.J., AND DIAZ, J. KING, P.J.,
DISSENTSWITH SEPARATE WRITTEN OPINION. MOORE AND IRVING, JJ., NOT
PARTICIPATING.

KING, P.J.,, DISSENTING:

1133. I respectfully dissent. This case does not involve amisnomer of address as the mgority suggests. The
error in the indictment in the present case is amatter of substance which dtered the identity of the offense
and Pool's theory of defense.

f134. Lamar Crotts, the victim in this case, resided at 110 Lee Street). Mr. Crotts owned property
described in the record as "home off of West 588 (2." It was the house off of West 588 which was
burglarized. Mr. Crotts testified that he had not lived in the house for four years. Mr. Crotts, age eighty-
eight at the time of the hearing, tedtified thet failing hedlth forced him to leave his hometo live with his
nephew on Lee Street. Mr. Crotts lived with his nephew but returned periodicaly to check on the house off
of West 588. There was no mention of Mr. Crottss intention to return to the house off of West 588 when
his heglth improved. See Course v. Sate, 469 So. 2d 80 (Miss. 1985). 1135. Pool was indicted and
convicted of burglary of an inhabited dwelling under Miss. Code Ann. § 97-17-21 (Supp. 1998). The
record reveals that the structure located "off West 588" may not qualify as adwelling under 897-17-21. If
the house off of West 588 did not qudify as an inhabited dwelling, that failure would be a defense to this
charge. Because an indictment which charges the burglary of an inhabited dwelling cannot be amended
during tria to charge the burglary of some building other than an inhabited dwelling, | would reverse and
remand this matter for anew trid. Woods v. State, 186 Miss 567, 98 So. 63 (1923).

McMILLIN, C.J., DISSENTING:

1136. | dissent. In my view, this Court should note a fundamenta flaw in the State's proof going to the heart
of acharge of burglary of adwelling and reverse and render Pool's burglary conviction.

1137. | disagree with my colleague's, Judge King's, dissent that the amendment ought not to have been
dlowed. To that extent, | am in agreement with the mgjority. My review of the record convinces me that the
State intended at dl timesto dlege aburglary of Crottss house located on Highway 588 and that the
defense fully understood that fact. That is a different situation from one where the State originaly believed
the crime occurred at one location but learned, post-indictment, that it actualy occurred at another place. |
would compare the Situation before us to the case of Parchman v. State, 279 So. 2d 602 (Miss. 1973). In
that assault case, the State was permitted at tria to amend the indictment to change the name of the victim
from Harmon Rainey to his brother, Grady Rainey. Id. a 603. The Missssppi Supreme Court, in the
Parchman case, drew the distinction between an amendment to properly identify the person intended to be
named and an amendment to change the actud identity of the victim. In doing o, the court said:

With respect to amendments which seek to change the name or description of a person to which the
indictment refers, it has been held that changes which conform the indictment so as to correctly name
the person intended by the grand jury are alowable. However, if the amendment results in changing



the identity of the person, so as to name a person other than the one intended by the grand jury, itisa
subgtantive change and is not alowed.

Id. | see no reason why this reasoning should not apply with equa force to changesin the description of a
particular location.

1138. It is evident from reviewing the record that the defense understood from the inception that the State
intended to charge aburglary of Crottss Highway 588 house, so that the amendment could not possibly
have pregjudiced Poal in the preparation of his defense. Therefore, the amendment was not one of substance
on the particular facts of this case.

1139. However, my review of the record to determine whether there was some indication that Pool might
actudly have bdieved that he was charged with burglarizing the 110 Lee Street property reveded the
following exchange during defense counsd's cross-examination of investigating officer Terry Yates, which |
find Sgnificant for two reasons

Q. Now Mr. Crotts - he didn't live at that house, did he?
A. No, gr, dueto his hedth he was living with his nephew, Gary.

140. One thing thisline of inquiry doesis erase any possbility that the defense misunderstood the true
nature of the charges against Pool. However, the second and more troubling aspect of the exchange,
unchallenged by the prosecution and not the subject of any evidence to the contrary, isthat itisa
concesson by the State that the structure was not in use as a dwelling at the time of the bresk-in.
Missssppi law is quite clear that astructure not currently in use as a dwelling, no matter how well-suited it
might be for that purpose, cannot be a"dweling” in the sense contemplated under the law of burglary.
Watson v. State, 254 Miss. 82, 179 So. 2d 826, 827 (1965); Haynes v. Sate, 180 Miss. 291,177 So.
360, 361 (1937).

741. Thus, it was not the act of amending the indictment that damaged Pooal in the defense of the burglary
charge. It wasthe failure of defense counsel (and apparently the prosecution, also) to grasp the fact that,
whatever crime Pool may have committed, he could not have committed a burglary of a dwelling. Further,
snce burglary of agtructure other than a dwelling is a separate crime from burglary of a dwelling (see
Woods v. State, 186 Miss. 463, 191 So. 283, 284 (1939)), the State's proof was, by the admission of its
own witnesses, insufficient to support any form of aburglary conviction.

142. In arriving at this conclusion, | am aware of the case of Course v. State, where the Mississppi
Supreme Court affirmed aburglary of adwelling conviction when the proof showed the owner was ninety
years old and had been in anursing home for several months prior to the bregk-in. Course v. State, 469
So. 2d 80, 81-82 (Miss. 1985). That case is distinguishable because, in Cour se, the State presented
evidence that the owner "intended to return [to the home] when her hedth permitted,” thus supplying the
animo revertendi mentioned in Haynes necessary to preserve the structure's satus asa"dwelling.” Id. at
81. The State, in the case before us, offered no evidence to support an inference that Crottss four year
absence from the Highway 588 property was anything other than permanent. That fallure in the proof is
fatd.

143. Because this failure in the State's proof was so fundamental, | would note it as plain error and reverse
and render Pool's burglary conviction.



SOUTHWICK, P.J., AND DIAZ, J., JOIN THIS SEPARATE WRITTEN OPINION.

1. The address was a0 referred to as 1010 Lee Street” in other parts of the record.

2. Mr. Crotts was neither sure of the house number or street name.



