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IRVING, J,, FOR THE COURT:

1. Robert White entered a pleaof guilty to the charge of "fondling" and was sentenced to aterm of ten
years and ordered to undergo counsdling. White filed amotion for post-conviction relief in the Circuit Court
of Lamar County on the basis that his attorneys incorrectly informed him on parole digibility. The maotion
was denied. Aggrieved, White now apped s the denia of his motion for post-conviction relief. White
presents one issue for review and resolution which is quoted verbatim from his brief:

Thecourt erred by not granting the Appdlant an evidentiary hearing on his motion Post
Conviction Relief after evidence of mistaken advise [sic] of the Petitioner[']s Counsel was
presented regarding false information that the petitioner would be eligible for parole at thetime



he was sentenced.
FACTS

2. White was indicted for sexua battery againg his stepdaughter on February 28, 1996. The indictment
dated that the act was ongoing over a period of years with the most recent incident occurring during the
month of September 1995. White agreed to plead guilty, and in exchange for his pleg, the didtrict attorney
reduced the charge from sexud battery to child molestation (fondling). On October 21, 1996, White
entered a plea of guilty to "fondling." On October 30, 1997, White filed a motion for post-conviction relief
in the Circuit Court of Lamar County. White aleged that he did not learn until after he was incarcerated that
he had received incorrect information from his attorneys. He aleges that he was unaware that Miss. Code
Ann. 8 47-7-3 (Supp. 1998) was amended in July of 1995 and now requires anyone who commits a sex
crime to serve the entire sentence without digibility for parole. White further dleged thet his attorneys
informed him that he would be digible for parole after serving 25% of his sentence since some of the actshe
pleaded guilty to occurred prior to the amending of the statute. White stated in his motion for post-
conviction rdlief, and argues here, that had he known he would have to serve the entire term of his sentence,
he would not have pled guilty.

3. Thetrid judge entered an order directing the attorneys who represented White at the plea hearing to
submit affidavits in response to White's motion. In their affidavits, the atorneys denied giving any specific
information on parole digibility, but admitted thet they did not advise White of parole indigibility. The circuit
court denied White's motion for pogt-conviction relief without conducting an evidentiary hearing on the
merits of the motion. The denia was based on the record, the petition and the affidavits submitted by both
White and the attorneys.

DISCUSSION

4. A petitioner is entitled to an in-court opportunity to prove his clamsif the clams are procedurdly dive
and show a substantid denia of a state or federa right. Washington v. Sate, 620 So. 2d 966, 967 (Miss.
1993); see Missssppi Uniform Post Conviction Collateral Relief Act, Miss. Code Ann. 88 99-39-1
through 99-39-29 (Supp. 1998). Accordingly, we must determine whether White was entitled to an
evidentiary hearing.
5. The Mississippi Supreme Court has previoudy stated that:

[b]efore a person may plead guilty to afelony, he must be informed of hisrights, the nature and

consequences of the act he contemplates, and any other reevant facts and circumstances, and
theresfter, voluntarily enter the plea.

Vittitoe v. State, 556 So. 2d 1062, 1063 (Miss. 1990).

6. The quality of advice from counsd has been considered in determining whether a plea has been entered
into voluntarily. Washington, 620 So. 2d at 967; Vittitoe, 556 So. 2d at 1065. Mistaken advice of
counsdl may aso vitiate a guilty pleain some cases. Myersv. State, 583 So. 2d 174, 177 (Miss. 1991).

7. White argues that his attorneys provided him with erroneous information on parole digibility, thereby
causng him to involuntarily enter a guilty plea. The Mississppi Supreme Court has acknowledged that
parole digibility is a consequence in which atorneys should advise their clientsin order to enter a voluntary



plea. See Washington, 620 So. 2d at 967; Alexander v. Sate, 605 So. 2d 1170, 1172 (Miss. 1992);
Coleman v. State, 483 So. 2d 680, 683 (Miss. 1986). The court in Washington held that the gppellant
was entitled to an evidentiary hearing on the basis of his contention that he did not voluntarily enter a guilty
plea because of his reliance on his attorneys advice regarding the possibility of parole. Washington, 620
So. 2d at 967. Washington was sentenced to a ten-year mandatory period before he would be digible for
parole. Id. a 966. He dleged that his attorney led him to believe that he would be digible for parole in six
years and three months. 1d. Washington further alleged that he did not learn of the required mandatory
sentence until after incarceration. Washington, 620 So. 2d at 967. The State argued that the
misinformation regarding parole digibility could not have induced Washington to enter aguilty plea. Id. at
969. The State further argued that the mandatory ten years to be served was not a " consequence” of which
Washington needed to be informed of in order to plead voluntarily. 1d. The court held that Washington
should have been given a chance to present his cdlam at ahearing. 1d. Additionaly, the court Stated that the

issue is not whether Washington was sufficiently advised on his parole digibility, but whether he was
apprised of the mandatory sentence without par ole consideration.

Id. (emphasis added)

118. While Washington involved a mandatory sentence issue, we see no reason to make a distinction
between it and the case sub judice where the issue is sentencing without the possibility for parole. Just as
the court in Washington concluded that the defendant was entitled to an evidentiary hearing, we likewise
conclude that White is entitled to one. Accordingly, we reverse thetria court's dismissa of the pogt-
conviction motion without an evidentiary hearing and remand for such a hearing to determine the merits of
White's dlegations.

19. THE JUDGMENT OF THE LAMAR COUNTY CIRCUIT COURT OF DENIAL OF POST -
CONVICTION RELIEF ISREVERSED AND REMANDED. ALL COSTSOF THISAPPEAL
ARE ASSESSED TO LAMAR COUNTY.

KING, P.J.,, AND DIAZ, J., CONCUR. SOUTHWICK, P.J., CONCURSWITH SEPARATE
WRITTEN OPINION JOINED BY McMLLIN, C.J. LEE, J. DISSENTSWITH SEPARATE
WRITTEN OPINION JOINED BY BRIDGES, PAYNE, AND THOMAS, JJ. MOORE, J., NOT
PARTICIPATING.

SOUTHWICK, P.J., CONCURRING:

120. Though | agree that we must reverse, | find that question of what had to be told White about parole
requires some additiond explanation.

T11. As| see them, the rdevant variables are not that numerous. The answersthat | give to each are noted,
with the explanations following.

1(a) Does anything have to be said to a defendant pleading guilty about parole? No.

1(b) If not, then does it matter if something istold him anyway and it is erroneous? Y es, the Satements
cannot be mideading.

2) On pogt conviction rdief, isthe affidavit of the inmate sufficient to gain ahearing if it dleges the right



facts? Maybe. The inmate's affidavit, if based on persond knowledge and containing " specific and detailed”
factsthat if true would support the granting of relief, does require a hearing with one exception. If the court
has gone beyond the petition and received affidavits and other evidence from the State, the summary
judgment section (Section 99-39-19) can be gpplied and relief denied without a hearing in some
circumstances.

112. To redtate the key facts, White is asserting that his dlegations fit within the precedents in which
something was said about parole and it was wrong. That "something” was that he would be digible for
parole after serving 25% of his sentence. He aso aleges that someone should have told him that he would
have to serve the entirety of any sentence that he got, but no one did. Those are two different clams and
only the first has possible merit. The evidence comes from White's affidavit and affidavits from histwo
former counsel. One lawyer admits that he misinformed White as to the range of sentences, saying that he
could get from one to ten, when in fact fifteen was the maximum. The judge made the same error in the plea
colloquy. However, White only got aten year sentence.

113. Both lawyers denied that any statement about parole after serving 25% of the sentence was made.
One lawyer dated that there was no "representation or promise. . . concerning hisright or digibility” for
parole. The other lawyer said that White was never told he was digible, but dso says he was never told that
there would be no parole. No "representation or promise’ may mean parole was never mentioned, or it
could mean that though mentioned, everyone pled ignorance on how it would work. The form plea petition
and the counsd's form affidavit with the petition used at the guilty plea proceedings stated that no one
"predicted or estimated” the amount of time he would have to serve before being digible for release.

114. What was said in open court was limited. In the transcript of the origina plea, White said that he
understood the plea petition, that his two lawyers explained it, and that the sentence was from "zero to ten.”
There was discussion with the attorneys and the judge said the range was from "one to ten.” Actudly, it was
from one to fifteen. White said there was no promise of a pecific sentence or that it would be "served in a
certain way." That quote is the only reference to parole. There certainly was no statement that whatever
sentence was imposed the accused must serveit dl.

115. I now turn to the two issues that appear central.
1) Explanation of parole before plea.

116. The fallure to be told correctly the mandatory minimum sentence renders a plea involuntary unless it
can be shown the defendant would have pled anyway. Alexander v. Sate, 605 So. 2d 1170, 1172 (Miss.
1992)(not told of right to remain sllent and confront witnesses, not told of mandatory ten-year prison term),
cited in Washington v. State, 620 So. 2d 966, 968 (Miss. 1993). In Washington, the court applied that
rule to a gtuation in which the defendant dlegesthat his attorney privately informed him (not on the record
in open court) that he would be digible for parole in Sx years when in fact he would not be for ten years.
Id. a 967. In open court taking the plea, the judge was said to have implied that Washington could without
any sated limit get good time credits as "under norma sentences.” What was never said isthet for this
crime, ten years was set as the required time to be served without parole. According to the supreme court,
the plea hearing transcripts themsdves gave "a definite indication” that the prosecutor and defense counsd
were confused concerning the gpplicable statute. 1d. at 968.

1127. Then the supreme court makes a distinction that the case was not one in which there had been afailure



to advise the accused of parole digibility, but there was afailure to be "apprised of the mandatory sentence
without parole congderation. . . ." Id. a 970. The distinction seems to be that in those statutes that have a
minimum sentence that must be served without parole, but alonger sentence option as well, the defendant
hasto betold "the range isfrom x to y, and the x has to be served without parole.” Washington had to be
told that he would serve ten years of whatever sentence he got, which was twenty-five years.

1118. The dissent to the reversa here relies upon arecent decision that | instead find consistent with the need
for reversdl. The supreme court described the facts this way: " Shanks was informed of the minimum and
maximum sentence he could receive for armed robbery in compliance with Rule 3.03(3)(B) of the Uniform
Crimind Rules of Circuit Court Practice. The transcript of the guilty plea hearing indicates that Shanks was
not informed that the first ten years of his sentence for armed robbery would have to be served without
possbility of parole”” Shanks v. State, 672 So. 2d 1207 (Miss. 1996). In Shanks, parole was discussed in
the guilty pleaform, and it stated that parole would be up to the authorities at the Parole Board. The plea
petition in our case also mentioned as in Shanks that "no one has predicted how much time" he would have
to serve and that early release was within the discretion of officids with the Department of Corrections.
That kind of form language in fill-in-the-blank documentsis not overly informative, but it exists. Three
dissentersin Shanks found "misinformation” because the trid judge referred to parole, then said that parole
was up to the parole board, but never said that even the parole board had to leave him locked up for ten
years. The mgority wins, though. Shanks holds that, absent any misnformation, no totd explanation is
needed as to parole even if mentioned during the plea hearing.

119. The complaintsin Shanks and Washington do not seem that different. In Washington, there was a
mention of "good time" but there was dso a tatement that it gpplied asfor a"norma sentence” Reversd
was required because that was misinformation. In Shanks, there was amention of parole but no one said
anything further about it. No reversa required. The need for amideading Satement is made clearer in one
case handed down chronologically between Washington and Shanks. It said that there were two Stuations
for setting asde aguilty pleax

1) The sentence which the accused was informed would be his sentence if he pled guilty was
erroneous and he acted in "reliance” on that information, but the mandatory minimum sentence which
was imposed was harsher, or there was a misstatement by the court or the defense attorney asto the
goplicable minimum sentence [Washington v. Sate, 620 So.2d 966 (Miss.1993); Alexander v.
State, 605 So.2d 1170 (Miss.1992); other citations removed]; or,

2. No representation of a minimum sentence was made, but the accused "expected” a much less
severe sentence. Vittitoe v. State, 556 So.2d 1062 (Miss.1990).

Smith v. State, 636 So0.2d 1220, 1226-27 (Miss. 1994). So Washington isviewed asjust a"mistake"
case -- something was said at the plea that was in error about the sentence. The second category defined in
Smith hasits own complications but they are not relevant here.

120. White's effidavit asserts that thisis a mistake case too and amuch clearer mistake at that. He was not
just told that good time credits gpply asin anormd sentence, he was told that he would be igible after
25% of a sentence had been served. The two lawyer affidavits disputed that. The final problem then is
whether White's affidavit was enough to require an evidentiary hearing.



2) Evidentiary hearing

121. A rule that gets stated in various ways isthat an affidavit of the accused regarding a defect in the
proceedings, standing aone, may be insufficient to require an evidentiary hearing. Robertson v. Sate, 669
So. 2d 11, 13 (Miss. 1996); Campbell v. Sate, 611 So. 2d 209, 210 (Miss. 1992). That is because,
under the gtatute explaining what must be in a petition, there is a requirement that specific and detailed facts
be presented supporting the claim, based on persona knowledge in most cases. Miss. Code Ann. § 99-39-
9 (Rev. 1994). The next section dates that if the petition "plainly” shows no entitlement to relief, it can be
denied without a hearing. Miss. Code 8 99-39-11 (Supp. 1998). One recent case says that when an inmate
argues that adelay in sentencing violated his speedy trid rights and no affidavit was acquired from his
atorney or anyone dse involved with the plea, thiswas insufficient to require a hearing. Marshall v. Sate,
680 So. 2d 794, 795 (Miss. 1996). Judge Banks concurring opinion states that the rule is that affidavits
from others must be acquired only when events are not within the inmate's persona knowledge. 1d. at 795.

122. There are afew cases that state that if there are competing affidavits creating a fact dispute, the court
can gill grant summary judgment under Section 99-39-19. Mowdy v. State , 638 So. 2d 738, 742 (Miss.
1994). What may be important is the nature of the dispute. Both in Mowdy and in alater case, Templeton
v. Sate, 725 So.2d 764, 768 (Miss. 1998), the dispute was over the defendant's role in the crime and
sworn statements were made in open court by the defendant in entering his guilty plea.

ThisCourtinHarrisv. Sate, 578 So0.2d 617, 620 (Miss.1991), held "that not al instances of
conflicting affidavits will merit an evidentiary hearing. Where the petitioner's verson is belied by
previous sworn testimony, for example, asto render his affidavit a sham we will dlow summary
judgment to stand.”

Mowdy, 638 So. 2d at 743. The case relied upon in Mowdy found a hearing was required when there were
"contradictory affidavits disputing the essentia facts of Harris clam™ regarding his attorney's deciding not to
apped without getting awaiver from the client. "Such adam, if proven, meritsthe relief for which he
prayed." Harris, 578 So. 2d at 619. The attorney denied Harriss claim and said that he had advised him of
the right to appedl, but Harris decided not to gpped. The court concluded by saying:

Issues of facts sufficient to require denia of amotion for summary judgment [and the grant of an
evidentiary hearing] obvioudy are present where one party swearsto one version of the matter in
issue and another says the opposite.

Id. Quite smply, Harris required a hearing even though the dispute of materia fact was created solely by
the inmate's own affidavit. Under Harris a hearing cannot be avoided just because counsel deniesthe
clams. However, Mowdy went further and said that credibility determinations regarding affidavits can be
made on summary judgment. That is at least permitted when there is something that the inmate previoudy
sad in open court that isinconsistent with his affidavit. However, there is well-established case law that
what was said during the plea colloquy regarding voluntarinessis not binding, and an attack on the accuracy
of what was said is permitted. Baker v. State, 358 So.2d 401, 403 (Miss.1978).

123. What dl this meansis that when the inmate's affidavit assarts that information was given him outside of
open court that would invaidate his plea, the judge has two choices, but he cannot deny the petition under



Section 99-39-11(2) asfacidly without merit. He can grant a hearing. Instead, the judge may ask for other
affidavits and information, look at the plea transcript, and then enter summary judgment at leest if the
affidavit is directly impesached by what was said in sworn testimony during the plea

124. Summary judgment has not been entered in cases in which the dispute is over what representations
had been made to the defendant outside of open court, i.e., issues of voluntariness. Templeton and Mowdy
are about disputing sworn explanations of the accused'srole in the crime. Harris is specificdly what we
face, namely, what an accused's own counsd told him outside of court.

1125. The trid judge here dismissed the complaint as facidly invalid under Section 99-39-11(2). That was
error. At most he could have granted summary judgment. He stated that White's affidavit by itsef was
insufficient to grant a hearing, but | find thet was error and the credibility of the affidavit should have been
weighed. He then said because of the absence of other evidence he need not decide whether firm
representations about being digible for parole after serving 25% of the sentence would justify relief. In fact,
theissue is settled that erroneous representations about parole require reversa unless it can be shown that
the representations were not a factor in the plea

126. My resault is the same as the mgority, but my route is different and obvioudy longer. | concur.
MCMILLIN, CJ.,JOINSTHIS SEPARATE OPINION.
LEE, J.,, DISSENTING:

127. The mgority has concluded that White should be given a chance to present his claim a an evidentiary
hearing because he, as a sex offender, relied on erroneous information from counsel regarding his parole
eligibility. Because thisis not supported by the record, | respectfully dissent.

1128. White contends, in an unsupported affidavit, that counsdl presented him with false information
regarding his digibility for parole a the time he was sentenced. A review of Myersv. State, 583 So. 2d
174, 177 (Miss. 1991), cited by the mgjority, shows that the defendant, who was sentenced to sixteen
years, was told by counsd that by pleading guilty he would be sentenced to less than twelve years. The
affidavit presented by Myers, unlike that presented by White, was supported by affidavits from two
witnesses present during Myerss conversation with his attorney. The court found as aresult that his plea
was not voluntary and intelligent. Myers is digtinguishable from this case since there is nothing in the record
to show that White was misinformed regarding the length of his sentence other than his unsupported
affidavit. The affidavits submitted by both of White's attorneys in response to an order entered by the tria
judge dearly deny that either atorney gave any information regarding parole digibility to White. Though the
affidavits do show that White was not advised that he would be required to serve his entire sentence without
parole digibility, Shanks v. Sate, 672 So. 2d 1207 (Miss. 1996), and Ware v. State, 379 So. 2d 904
(Miss. 1980), indicate that thisis not the basis upon which an evidentiary hearing regarding the vaidity of a
guilty plea has been granted.

129. InWare v. State, 379 So. 2d 904, 907 (Miss. 1980) (following Smith v. United States, 324 F.2d
436, 441 (D.C. Cir. 1963)), the Missssppi Supreme Court held that thetrid court's fallure to inform the
defendant that the first ten years of his sentence for armed robbery would be served without parole did not
render his guilty pleainvoluntary. In determining whether digibility for parole was a consequence of a guilty
pleafor which adefendant must be informed, the court in Ware found thet digibility for paroleis not such a



"consequence’ but rather "a matter of legidative grace.” It likewise found that it is"equaly true that
nondigibility for parole’ isdso not a" consequence’ of aguilty plea. It was therefore held that aguilty plea
would not be found to be involuntary if a defendant was not informed of hisindigibility for parole. This
rationde was dso followed in Shanks v. Sate, 672 So. 2d 1207, 1208 (Miss. 1996).

1130. Washington v. State, 620 So. 2d 966, 969 (Miss. 1993), relied upon by the mgority, also can be
distinguished from the case sub judice in that the record in Washington shows that the defendant had
Specificaly asked aquestion regarding "good time" during the pleahearing. The tria judge answered with a
misstatement of the law that \Washington would get good time when that was clearly not the case. The court
found that Washington had been mided, and he was therefore given the opportunity to present his clams at
an evidentiary hearing. It isimportant to note that the reason Washington held that the court had the
respongibility to inform Washington of his mandatory sentence prior to accepting his guilty pleaiis that
Washington specificaly asked about his ability to accumulate "good time" at the plea hearing and he was
given erroneous information by the court. Coleman v. State, 483 So. 2d 680, 683 (Miss. 1986), also
involves an erroneous representation made by the court to the defendant regarding "good time." Thereisno
such reference in the record that "good time" was an issue discussed in White or that White was
misinformed in any capacity regarding the consequences of his guilty plea

1131. Post-conviction relief is not granted for facts and issues which should have been, could have been, or
were litigated at trid. Such a proceeding to set asde a guilty plea should be reviewed with the utmost
gravity. It isimportant to remember that the remedy which isbeing sought is to set asde afind judgment
which has been entered upon a guilty plea given in open court, following the meticulous efforts of atrid
judge to ensure that such pleais knowing and voluntary. Courts should be satisfied that there is no coercion
or threat inducing the plea. The orderly adminisiration of justice does not require this Court to "lead a
defendant by the hand" through the crimind justice system. Cole v. State, 666 So. 2d 767, 772 (Miss.
1995). A defendant need not be advised of every "but for" conseguence which follows from a plea of guilty.
The prosecution may well have faled to explain the details of Whites digibility for parole. Thisfailure,
however, does not and should not amount to a breach of the plea bargain agreement. The colloquy
between the court and White indicates that the guilty pleawas properly entered. White was properly
informed of the maximum and minimum sentence. He indicated that he understood the impact of entering a
pleaof guilty and thetrid court found that he knowingly and intdligently entered his petition. This should
auffice to vaidate the plea. | therefore respectfully dissent.

BRIDGES, PAYNE, THOMAS, JJ., JOIN THISSEPARATE WRITTEN OPINION.



