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BEFORE SOUTHWICK, P.J,, BRIDGES, AND IRVING, JJ.

BRIDGES, J,, FOR THE COURT:

1. William E. Davis gppedls from an order of summary judgment entered by the Warren County Circuit
Court in favor of Ameristar Casino Vicksburg, Inc., Dwight O'Ned and Larry Burns. After athorough
review of the record, we affirm the tria court's grant of summary judgmen.

FACTS

2. The uncontroverted facts are as follows:

APPELLEES



13. On August 19, 1995, Lee Patrick Smith was gected physicaly from the Ameristar Casino by security
officers Larry Burns and Eugene Gibson, pursuant to the orders of the security supervisor, Dwight O'Ned.
Officers of the Vicksburg Police Department transported Smith from Amerigtar to the police station where
Burnsfiled charges againgt Smith dleging disorderly conduct, public drunkenness and profanity in a public
place. At the same time, Smith filed smple assault charges againgt Burns and ONed. Thetrid was
scheduled for November 1, 1995.

4. In October 1995, William E. Davis and hiswife were visting Ameristar Casno when money was
dlegedly stolen from Daviss wife's purse. Davis caled the casno numerous times to complain about the
lack of cooperetion in the investigation of the theft.

5. With the trid date approaching, Burns talked with O'Ned regarding whether any witnesses should be
subpoenaed to testify. Asaresult of that conversation, Burns requested witness subpoenas be served on
Bill Davis, Charles Smith and another individud, ingtructing them to appear in municipa court to testify a
thetrid. Davis was not present at the Ameristar Casino on August 19, 1995, nor did he participate or
witness the dtercation involving Lee Patrick Smith.

116. On December 29, 1995, Lee Patrick Smith indtituted crimina proceedings againg Bill Davis and
Charles Smith charging them with Smple assault. Theresfter, Davis was arrested and entered his plea of not
guilty. The municipa judge dismissed the charge initiated by Lee Patrick Smith when the parties agreed
Davis was not present at the Ameristar Casino on August 19, 1995.

7. On March 12, 1997, Davisfiled his complaint aleging malicious prosecution, naming as defendants Lee
Patrick Smith, Dwight ONed, Larry Burns, and Ameristar Casno. Thetrid judge granted summary
judgment in favor of O'Nedl, Burns and Ameristar on May 14, 1998. Aggrieved, Davis perfected this

apped.
ARGUMENT AND DISCUSSION OF LAW

118. This Court conducts ade novo review of orders granting or denying summary judgment, and the
evidence must be viewed in the light most favorable to the party againgt whom the motion was made. Van
v. Grand Casinos of Miss,, Inc., 724 So. 2d 889, 891 (Miss. 1998).

Once the absence of genuine materid issues has been shown, the burden of rebuttal falls upon the
non-moving party. To survive summary judgment, the non-moving party must produce specific facts
showing that there is a genuine materid issue for trid. The non-moving party's clam must be
supported by more than a mere scintilla of colorable evidence; it must be evidence upon which afair-
minded jury could return afavorable verdict.

Wilbourn v. Stennett Wilkinson & Ward, 687 So. 2d 1205, 1213-14 (Miss. 1996) (citations omitted). A
clam for malicious prosecution requires the inditution of acivil or crimina proceeding by or a the inastence
of the defendant in the underlying case. Van, 724 So. 2d at 891, Joiner Ins. Agency, Inc. v. Principal
Cas. Ins. Co., 684 So. 2d 1242, 1244 (Miss. 1996). Lee Pairick Smith filed charges againgt Davisin the
underlying case, not O'Nedl, Burns or Ameristar Casino. Therefore, to survive summary judgment, Davis
must submit "more than amere scintilla of colorable evidence” that Lee Patrick Smith ingtituted the
underlying crimind action againgt Davis a the indstence of O'Ned, Burns and/or Ameristar Casino.

19. Davis dleges ONed had Davis subpoenaed as awitness in the underlying case to induce Lee Patrick



Smith to file charges againgt Davis. Neither Lee Patrick Smith nor Dwight O'Nedl were deposed in this
case. Apparently, Lee Patrick Smith initiated a crimina action againgt Davis and Charles Smith bdieving
both were employees of Ameristar Casino who participated in the dtercation inasmuch as both were
subpoenaed as witnesses to testify in the municipa court trial. The record shows that the witness subpoena
was issued to Davis upon O'Ned's ingtructions. However, no direct or circumstantia evidence was
presented to support Daviss dlegation that Daviss identification as a witness was anything other than a
mistake on the part of O'Nedl and/or Burns. Certainly, Davis may believe ONed intended to retdiate
agang Davisfor his numerous complaints about the investigation of the stolen money from hiswifée's purse
by advising, encouraging or pressuring Lee Patrick Smith to indtitute criminal proceedings againgt Davis as
aleged in his pleadings and deposition, but the record does not support Daviss alegation.

Summary judgment is mandated where the repondent has failed "'to make a showing sufficient to
edtablish the existence of an dement essentid to that party’s case, and on which that party will bear
the burden of proof at trid.™ When a party opposing summary judgment on aclaim or defense asto
which that party will bear the burden of proof at trid, fails to make a showing sufficient to establish an
essential eement of the claim or defense, then dl other facts are immaterid, and the moving party is
entitled to judgment as amatter of law.

Wilbourn, 687 So. 2d at 1214 (quoting Galloway v. Travelers Insurance Co., 515 So. 2d 678, 683
(Miss. 1987) (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)). Davis failed to present any
evidence to support an essentid dement of his malicious prosecution clam againgt the gppellees -- that the
underlying crimind action againg Davis was filed & the ingstence of Ameristar Casino, O'Ned and/or
Burns. Accordingly, we affirm the trid court's decison granting summary judgment in favor of Ameristar
Casino Vicksburg, Inc., Dwight O'Nea and Larry Burns.

110. THE JUDGMENT OF THE WARREN COUNTY CIRCUIT COURT GRANTING
SUMMARY JUDGMENT TO THE APPELLEESISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE TAXED AGAINST THE APPELLANT.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., DIAZ, IRVING, LEE, MOORE, PAYNE,
AND THOMAS, JJ., CONCUR.



