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THOMAS, J.,, FOR THE COURT:

1. Kenneth Johnson was convicted of burglary and larceny of a dwelling house in the Circuit Court of
Adams County. Kenneth apped s on the following issues of error:

I.WHETHER THE THREE WEEK DELAY BETWEEN JOHNSON'SINDICTMENT AND
INITIAL APPEARANCE WASREVERS BLE ERROR.

[I. WHETHER JOHNSON WAS DENIED EFFECTIVE ASSI STANCE OF COUNSEL BY THE



FAILURE OF THE COURT TO TIMELY APPOINT COUNSEL TO REPRESENT HIM.

[.WHETHER THE TRIAL COURT ERRED IN FAILING TO GRANT JOHNSON'S
MOTION FOR A NEW TRIAL BECAUSE THE EVIDENCE PRESENTED AT TRIAL WAS
INSUFFICIENT TO SUPPORT THE VERDICT RENDERED.

Finding no reversble error, we affirm.
FACTS

2. On May 8, 1997, Kenneth Johnson, his brother Chris Johnson, his son George Johnson, and a friend of
his son, Richard Ainsworth, burglarized Fred Morrisstrailer. The group took ajug filled with coins totaing
approximately forty to fifty dollars, abowl full of quarters and some precription pain pills. Mrs. Morris
came home to find the back door wide open and the change missing. She reported the burglary to the
Adams County Sheriff's Office. Deputy Cotten investigated the burglary and found the bowl in the woods
behind the trailer. Deputy Cotten derted the cashiers at aloca grocery store to be on the lookout for
anyone paying with an unusua amount of change. The following day, the cashiers notified Deputy Cotten
that Chris Johnson, Kenneth Johnson, and George Johnson came into the store together to buy beer and
cigarettes and Chris Johnson paid with change. Richard Ainsworth pled guilty and testified against Kenneth,
gating that al three men went into the trailer while he acted as alookout. Kenneth, however, testified that
he did not participate in the burglary and he only accompanied the group as they walked to the Morriss
trailer to try and talk his son out of burglarizing the place. Kenneth further testified that as he redized they
were going to commit the crime anyway, he left and went to afriend's house. Kenneth also claimed he did
not go to the store to buy beer and cigarettes with his brother and son the following day.

ANALYSIS

| WHETHER THE THREE WEEK DELAY BETWEEN JOHNSON'SINDICTMENT AND
INITIAL APPEARANCE WASREVERS BLE ERROR.

113. Johnson argues that the three week delay from the time of indictment and hisinitid appearance wasin
violation of his condtitutional and statutory rights, and therefore, requires reversa of his conviction. The
Missssppi Uniform Circuit and County Court Rule entitled "Initial Appearance” daes. "Every personin
custody shall be taken, without unnecessary delay and within 48 hours of arrest, before ajudicid officer or
other person authorized by statute for an initid gppearance.” URCCC 6.03.

4. An indictment for burglary and larceny of a dwelling house was entered against Johnson on July 30,
1997. A warrant was issued for Johnson's arrest on August 1, 1997. On August 22, 1997 an order styled
"Continuance Of Forma Arraignment” was entered and filed on October 13, 1997. This three week delay
was obvioudy beyond the forty-eight hour requirement. Since this Court's review is limited by the record,
and the record does not state any reasons for the delay, aviolaion of Johnson's right to an initia
appearance without delay occurred. However, Johnson's contention that this delay requires reversa of the
conviction is not warranted. The merits of his case suffered no preudice.

5. The United States Supreme Court has held that "there may be some congtitutiond errors which in the



Setting of aparticular case are so unimportant and insignificant that they may, consastent with the Federd
Congtitution, be deemed harmless, not requiring the automatic reversdl of the conviction." Chapman v.
California, 386 U.S. 18, 22 (1967). In the case a bar, while the delay in the initia appearance violated
Johnson's right to timely hear the charges againgt him, he has failed to cite any resulting prgudice to his
case, and we can discern no harm. The return of the indictment was itsdf afinding of probable cause by the
grand jury. Johnson has not attempted to support his argument that his conviction should be reversed by
showing harm, prejudice, or that he was denied afair trid because of the dday. In Esparaza v. Sate, the
Missssippi Supreme Court held that on its own an "illegd detention does not void a subsequent

conviction." Esparaza v. State, 595 So. 2d 418, 423 (Miss. 1992) (citing Gerstein v. Pugh, 420 U.S.
103, 119 (1975)). The dday in the initia appearance does not warrant reversal.

WHETHER JOHNSON WASDENIED EFFECTIVE ASSISTANCE OF COUNSEL BY THE
FAILURE OF THE COURT TO TIMELY APPOINT COUNSEL TO REPRESENT HIM..

116. Johnson claims that he was denied effective assistance of counsel because the court did not appoint
counsd until ten days before the trid. Johnson has not demonstrated any prejudice due to this fact. Under
the law, denid of the right to counsd will result in reversal of a subsequent conviction only whereit is shown
that some adverse effect on the ability to conduct a defense occurred because of the delay. Johnson v.
State, 631 So. 2d 185, 187 (Miss. 1994). The court in Wright v. Sate held that if there was no
confession or indication that the State took advantage of the delay then it was not areversible error. Wright
v. State, 512 So. 2d 679, 681 (Miss. 1987). Thus, denid of the entitlement to timely appointed counsel
"will result in reversa of a subsequent conviction, however, only where it is shown that the accused
experienced some untoward consequence flowing directly from denid of counsd.” 1d.; Johnson, 631 So.
2d at 188.

117. Since Johnson failed to show any prgudice in the record to support his clam for ineffective assstance
of counsd, there is no adequate record for usto review. Thisissue is aso without merit.

WHETHER THE TRIAL COURT ERRED IN FAILING TO GRANT JOHNSON'SMOTION
FOR A NEW TRIAL BECAUSE THE EVIDENCE PRESENTED AT TRIAL WAS
INSUFFICIENT TO SUPPORT THE VERDICT RENDERED.

118. Johnson styled the argument before the Court as aweight of the evidence issue but he has couched the
brief as an inaufficiency of the evidence argument. Therefore, we will address both.

119. The Supreme Court has held that a new trid may be granted only when "the verdict is so contrary to the
overwhelming weight of the evidence that, to dlow it to stand, would be to sanction an unconscionable
injudice" Roberts v. State, 582 So. 2d 423, 424 (Miss. 1991). The standard in determining whether a
verdict is againg the overwhelming weight of the evidence requires this Court to view dl evidence in the light
most consstent with the jury verdict. McClain v. State, 625 So. 2d 774, 778 (Miss. 1993).

110. When the legd sufficiency of the evidence is chalenged we must accept astrue al evidence favorable
to the State and must assume that the fact-finder believed the State's witnesses and dishelieved any
contrary evidence. 1d.; Griffin v. Sate, 607 So. 2d 1197, 1201 (Miss. 1992). Furthermore, we will



reverse only where "reasonable and fairminded jurors could only find the accused not guilty.” McClain, 625
So. 2d at 778; Harveston v. Sate, 493 So. 2d 365, 370 (Miss. 1986).

111. In the case sub judice there was sufficient evidence to support the verdict. Richard Ainsworth testified
that Kenneth actively participated in the burglary. Furthermore, we do not agree with the defense's
argument that Ainsworth's testimony was contradictory and unreasonable and thus insufficient to sustain a
conviction. Kenneth also admits being at the scene and aware of what was to occur. Moreover, contrary to
what Johnson would have us believe, Ainsworth's testimony was corroborated by the clerksin the store
who testified that dl three men came into the store together to purchase beer and cigarettes with an unusud
amount of change. Accordingly, the jury's verdict was not againgt the overwheming weight of the evidence
and there was sufficient evidence to support the verdict. This assgnment of error is aso without merit.

112. THE JUDGMENT OF THE ADAMS COUNTY CIRCUIT COURT OF CONVICTION OF
BURGLARY AND LARCENY OF A DWELLING HOUSE AND SENTENCE OF TWENTY-
FIVE YEARSIN THE CUSTODY OF THE MISS SSIPPI DEPARTMENT OF
CORRECTIONSISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
ADAMS COUNTY.

McMILLIN, CJ.,KING AND SOUTHWICK, P.JJ., BRIDGES, DIAZ, IRVING, LEE,
MOORE, AND PAYNE, JJ., CONCUR.



