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IRVING, J,, FOR THE COURT:

1. Asaresult of acollison between an eighteen wheder driven by Oscar Butler and another eighteen
whedler driven by Deborah Dempsey, Dorothy Butler, individualy and as conservator of Oscar Butler,
sued Dempsey and Dempsey's employer, K. M. Leasing, Inc. d/b/a White Heavy Express, dong with J.D.



Frazier, dso an employee of K. M. Leasing, for persond injuries sustained by Oscar and |oss of consortium
sustained by Dorothy. At the close of trid, the jury rendered averdict in favor of the Butlers, awarding
compensatory damages to Oscar in the amount of $1,550,000 and to Dorothy in the amount of $250,000.
Aggrieved, the defendants, collectively referred to herein asK. M. Leasing, now gpped the judgment
rendered againgt them. The following issues are recited verbatim from K. M. Leasing's statement of the
issues:

A. Whether thetrial court erred in allowing purposeful racial discrimination in Jury Selection.

B. Whether thetrial court erred in denying K. M. Leasing'sMotionsfor Mistrial Based on the
Butlers violations of thetrial court's Orderson Motionsin Limine.

C. Whether thetrial court erred in admitting certain expert testimony.
1. Thetrial court erred in admitting expert testimony on hedonic damages.

2. Thetrial court erred in allowing Brett Alexander to testify asan expert outside the scope
of hisexpertise.

D. Whether thetrial court erred in denying K. M. Leasing'sMotion for New Trial or for
Remittitur.

1. Thejury'sverdict, which failsto assess any negligence to Oscar Butler, reflectsthejury's
departurefrom itsoath and isaresult of bias, passion or preudice.

2. Thejury'sverdict, which awar ds excessive damagesto the Butlers, reflectsthejury's
departurefrom its oath and isaresult of bias, passon or prejudice.

72. Finding no reversible error, we affirm.
FACTS

113. In the early morning before 6:00 am on November 4, 1992, J.D. Frazier, atruck driver for K. M.
Leasing, was driving south on Highway 49 when alarge metal container suddenly fdl from histractor-
traller. The container fdl into the right lane of Highway 49. After the container fell, Frazier got out of his
truck, saw traffic approaching, took off his shirt and used it to wave traffic around his truck and the
container. Frazier testified that he did not place any warning devices around the accident Site after the
container fell onto the highway. Soon after, Dempsey, dso adriver for K. M. Leasing, drove by the
accident ste in her tractor trailer. After Dempsey passed through, Immy Hooks, who was parked at a
nearby truck stop, drove up and parked his Ford Bronco behind the container, turned on his lights and
flashers and got out to help flag traffic. Hooks waved four or five vehicles around the accident ste. Shortly
thereafter, Dempsey returned to the accident Site to render assistance. Dempsey pulled her tractor trailer
behind Hooks's Ford Bronco, put on her flashers and got out to help re-load the container. Frazier tetified
that Dempsey's truck hid the flashers on Hooks's Bronco. John Booth, a withess who observed the
accident Site before Butler collided, testified that he noticed Dempsey's flashers and lights were on, but the
flashers were dim and could barely be seen. While Frazier and Dempsey were re-loading the container,
Oscar Butler gpproached the scenein his eighteen whedler and collided with Dempsey's vehicle.



4. Asaresult of the accident, Butler sustained a closed head injury and numerous broken bones resulting
in medicd bills totaing $161,000. Other facts relevant to the resolution of the issues will be discussed under
the designated issues.

ANALYSISOF THE ISSUES PRESENTED
I. Purposeful Racial Discrimination in Jury Selection

5. In this apped, K. M. Leasing raises a Batson) challenge and daimsthat Butler exercised al of his
peremptory chalenges to strike white jurors. K. M. Leasing's Batson argument is without merit.

6. Wefirst note that K. M. Leasing did not raise the Batson chdlenge during jury sdection. After voir dire
and jury sdlection had ended, the record reflects that the trial judge sua sponte stated the following: "I'm
going to let each sde give their reasons for chdlenging these jurors” At naither this point nor at any point
during jury selection had K. M. Leasing raised a Batson challenge. In response to the court's statement that
the court was going to alow the parties to sate into the record their reasons for the chalenges just
exercised by them, the Butlers offered the following:

BY MR. BOONE: All right. Y our Honor, for juror number two, juror number two works for an
engineering company. In the case a company is being sued, and we fed that juror number two may
have concerns about companies being sued, and we just fed uncomfortable with her on that basis.

In addition, your Honor, she -- even though she works for a telephone company and has -- shé'sa
technician, we think that some of the mathematical things that may come into play in this case, she
may tend to exercise alittle more influence over jurors, some jurors who may not have the
background that she has.

But mainly shesworking for a company, and a company is being sued and she would probably most
likely-

BY THE COURT: Doesn't every juror in here work for a company?

BY MR. BOONE: No. | don't think that's necessarily true. But, your Honor, that -- that's not true
that every juror here works for a company. But we think with her working for particularly an
engineering company, dthough it may be in the telgphone company, there will be an engineer that will
testify about the engineering of this dumpster that was on thistrailer.

And | think that the Butlers can have alegitimate concern about whether or not that person may know
some more engineering principles or have learned or read about engineering principles that other
jurors would not.

BY THE COURT: Go ahead. Finish yours.

BY MR. BOONE: All right. Y our Honor, on number three, Sherry Ingle, sheisaregistered nurse,
she knows Dr. Thompson. And we just fed just the fact that she is aregistered nurse and knows Dr.
Thompson, awitness in this case, that that's not good and appropriate. And she adso said she works
with Dr. Thompson aso.

And for number four, who is -- she's currently employed -- excuse me, her husband is currently



employed for a trangportation company similar to K. M. Leasing. And for number eight, Cheryl
Vance, which is P-4, | believe she testified she's amember of the church of John Fike, who is one of
the attorneysin this case.

17. 1t was only after the Butlers offered their reasonsthat K. M. Leasing voiced their so-called Batson
concerns. The explanations were offered before any objection was raised by K. M. Leasing. Oncethe
Butlers offered their explanations for the dtrikes, the trid judge then asked K. M. Leasing to offer
explanations for their srikes. K. M. Leasing declined to offer an explanation and additionaly raised their
concern as follows that the Butlers had struck jurorsin violation of Batson and that the venire did not
represent the racia make-up of the digtrict:

BY MR. PAGE: Your Honor, may | respond to his position with regard to the sirikes?
BY THE COURT: Yes.

BY MR. PAGE: Of course, the defendants would move that the entire venire be dismissed and a new
venire recongtituted based on the fact that it is not -- will not represent -- or present to these
defendants ajury of their peers. I'm not sure exactly what the racid make-up of thisdidtrict is, but for
Mr. Boone to drike the only four white jurors that were in the panel makesit abundantly clear that
that's his only reason. That's an improper reason. It deprives us of afair jury with thejurorsthet arein
the firgt two panels, and the Court ought to strike this venire and offer us anew pane to pick from.

Ms. Ruff, for example, hisfirst strike, answered the questions dl correctly. She didn't have any
engineering background. She said that al she did was put things together. He didn't question her about
any kind of mathematica expertise she might have had. The only thing -- the only reason we submit
that he struck Ms. Ruff is because she was the first white juror on the pandl.

Asto P-2, Ms. Ingle, because she knows Dr. Thompson, Dr. Thompson is the plaintiff's witness the
plaintiff's treating physician, that's the first time I've ever heard of somebody getting struck because
they knew somebody's witness for their sde. | think that makes it very clear that the only reason she
was struck was because sheis white.

P-3, the third white potentid juror, she said she didn't know anything about truck driving, that her
husband does drive atruck for American Freightways, which isin no shagpe or form smilar to the type
business that Mr. Rhodes runsin Pearl, Missssppi hauling salvage or those type products. American
Freightwaysis a huge trucking company. She wasn't even questioned about that. Butler wasdso a
truck driver.

Then P-4, Cheryl Vance, I'm not sure what reasons he enunciated for striking her.
BY THE COURT: Mr. Fike, being achurch member with Mr. Fike.

BY MR. PAGE: A church member. | think she said -- | thought she said she went to church with
someone else. It may have been the attorney, Fike, but that in and of itsdlf is not alegitimate reason to
grikeajuror. | think it's clear, your Honor, on dl four, theré's not a race neutrd ground given that has
any kind of merit, and that the only reason he struck them is because they're white. And we move for
amigrid, or whatever the proper term would be, for this Court to offer us an opportunity to have a
fair jury and have afair trid.



8. After K. M. Leasing finished, the court ruled asfollows:

BY THE COURT: I'm going to overrule the motion &t this time with great concern to the Court,
especidly in the instance of the two jurors, Karen Ruff and Sherry Ingle. It's certainly avery large
guestion as to why these jurors were struck by the plaintiff's attorney. It amost requires the Court to -
- or dmogt leads the Court to only one conclusion, and that is that the race of the jurors was the
motive for the gtriking of the jurors. He did give some reasons that certainly were less than persuasive.

The other Sde of that is that the Court -- peremptory chalenges are given. The Court doesn't want to
remove from the attorneys the right to use their instincts in removing certain jurors. Of course, |
understand that Batson does State thet it isaright of a person to serve asajuror if they are qualified,
and they should not be removed for racia reasons. And this certainly is very margina asfar asthe
Court is concerned. And I'm not so sure the Court is not entitled to consider this question in view of
what result the jury would reach in this case.

I'm going to dlow the chalenges to remain but with that cavest to the plaintiff. | certainly am not
persuaded by his representation or his reasons for challenge.

9. Later on just before the court got ready to take up severd motionsin limine, the record sheds more
clarity on what actudly happened during the jury sdection process. The record reflects the following:

BY THE COURT: Before we get into these motions | guess | better go on the record here
concerning al of these representations that have been made about this Batson problem so that the
record will be clear so that the gppellate court will not have any trouble in deciphering what happened
in the sdection of the jury.

Initialy 12 jurors were tendered to the plaintiff, of which juror number two and number three on pand
one were white jurors. Those two jurors were chalenged peremptorily by the plaintiff. That put jurors
Franklin and Jamison on the jury pand, both of which were black jurors.

Twelve black jurors were tendered to the defendant. The defendant then chalenged juror Betty
Spann and juror Debra Spann which placed on the pand for the plaintiff's consideration Brenda
Wade and Gwendolyn Robinson. The plaintiff at that time challenged the third white juror, Brenda
Wade, leaving Gwendolyn Robinson and Lasonya Ned as the remaining jurors on the panel. Those
12 jurors were tendered to the defendant, al of which were black.

The defendant then chalenged Robinson and Nedl being his third and fourth chalenges which
exhaugted the chalenges of the defendant, and which placed Cheryl Vance on there as awhitejuror,
which would have been the number 12 juror.

The plaintiff then exercised his fourth chalenge on that white juror leaving the jury pand with no white
jurors on the panel. At no time was there ever awhite juror tendered to the defendant.

*kk%k
BY MR. BOONE: Y our honor, may we agpproach.

BY THE COURT: Yes,



(Bench Conference)

BY MR. BOONE: In an €effort to bring this case to a complete close the plaintiff has tendered to the
Court and to the defendant the right to have juror number two and juror number three which was
peremptorily chalenged by the plaintiff, thet the plaintiff will now accept those jurors, if the Court
would cal them back or however, whatever procedure is appropriate.

So what this record should reflect is that the plaintiff has made an offer to accept juror number two
and three, to which the plaintiffs continue to hold an opinion that they were peremptorily challenged
on anon-racia basis, but that is an offer to try to resolve the problem.

BY THE COURT: The Court denied that request.

1110. The above-quoted portions of the record compel the conclusion without doubt that K. M. Leasing
never made a Batson challenge during the jury selection process. Ingtead, K. M. Leasing took advantage
of the court-initiated request that the parties state on the record their reasons for the peremptory strikes and
sought primarily to have the entire venire quashed while making a counter- argument to the reasons offered
by the Butlers.

711. We note that Batson does not require that a venire or petit jury represent the racia make-up of the
digtrict from which the venire or jury is chosen. Batson smply prohibits the use of race-based peremptory
srikes. In order to properly raise a Batson chdlenge, the objecting party must satisfy athree-step andyss.
Under Batson, the party objecting to the peremptory challenge must first make a primafacie showing that
race was the criteria for the exercise of the peremptory strike. Secondly, the burden then shiftsto the party
exercigng the chalenge to offer arace-neutral explanation for striking the potentia juror. Findly, the trid
court must determine whether the objecting party has met its burden to prove that there has been purposeful
discrimination in the exercise of the peremptory strike. McFarland v. Sate, 707 So. 2d 166, 171 (Miss.
1997); Purkett v. Elem, 514 U.S. 765, 767 (1995).

1112. Since thereis no indication in the record that a Batson chalenge was raised by K. M. Leasing during
the jury sdlection process, theissue iswaived. Shaw v. State, 540 So. 2d 26, 27 (Miss. 1989). In their
motion for new trid, K. M. Leasng visted the issue again asfollows:

The Court erred in failing to grant amigtria during that stage of the jury sdlection process when it was
evident that the venire was not afair representation of the community or county and that Plaintiff was
exercisng preemptory (sic) chalengesin violation of Batson v. Kentucky 106 Sct. R. 1712, 90 U.S.
79, 90 L.Ed. 69 (1986), Edmonson v. Leesville Concrete Company, Inc. 111 S.Ct. 2077 (1991)
and other amilar holdings which require alegitimate race neutral ground for any such chalenge. At no
time did the Plaintiff tender to the Defendants a jury panel which included any whites. At each
ingtance, and at least on three different occasions, the Plaintiff tendered ajury pand conssting of
twelve Blacks. Defendants on two occas ons tendered one or more White jurors to the Plaintiffs, but
the Plaintiff peremptorily chalenged dl of those White jurors tendered and struck them from the pandl.
Never did the Plaintiffs Strike asingle Black juror. Further, the Plaintiff's attorney was unable to
verbaize race neutral grounds for the preemptory (Sc) strikes exercised.

The empaneling of the jury under these circumstances deprived the Defendants of the opportunity to
be judged by their peers. Unfortunately, race was a centrd issue in the case inasmuch as the Plaintiffs



were black and the target corporate Defendant was represented by a white male, and one of the two
Defendant drivers was awhite femde.

This Court should take judicia notice of the fact that the racia make-up of Hinds County, excluding
Jackson, Clinton and Terry is 55% White and 45% Black.

113. It is gpparent that K. M. Leasing was targeting the entire venire and not the striking of specific jurors.
Even if the objection had been properly raised, K. M. Leasing's argument still lacks merit. Grest deference
isgiven to thetrid court in determining whether the offered explanation under the unique circumstances of
the caseistruly arace-neutral reason. McFarland, 707 So. 2d at 172. We will not reverse atria judge's
factud findings on the Batson issue unless the findings gppear clearly erroneous or againg the overwheming
weight of the evidence. 1d. We give great deference to the trid court on this matter because the demeanor
of the attorney using the drike is often the best evidence on the issue of race-neutrdity. Id. In addition to the
demeanor, the trid court must consider dl other relevant circumstances, such as the way prior peremptory
strikes have been used and the nature of the questions on voire dire. Id. Further, when arace-neutral
explanation is tendered, the process does not demand an explanation that is persuasive or even plausible, so
long as discriminatory intent is not inherent in the explanaion. Purkett, 514 U.S. at 768. We therefore
defer to the trid judge's discretion under these circumstances.

114. In afind observation on this point, we note that the Butlers offered to un-strike or accept the jurors
about which complaint is made. Thetria judge refused the offer, and the record does not reflect any
opposition on the part of K. M. Leasing to the court's refusa to accept the offer. Therefore, for this reason
in addition to the reasons discussed dready, we decline to find any error in the jury selection process.

1. K. M. Leasng's Mations for Mistrid Based on the Butlers Violations of the Trial Court's Orders on
Motionsin Limine

115. K. M. Leasing filed motionsin limine seeking to prevent the admission of evidence of Frazier's
termination from K. M. Leasing and the unemployment hearing which emanated from that termination. The
ruling on the motions was as follows:

BY MR. BAINE: Judge, thisis an unemployment hearing. Thisis something thet was --

BY THE COURT: I'm going to exclude it, but I'll let him develop the evidence & the time you want to
and I'll seeif it would be admissble.

BY MR. BOONE: Right.

BY THE COURT: The mation -- & this point in time | will sustain the motion subject to you being
able to develop your proof in that area.

BY MR. BOONE: Exactly.

BY MR. BAINE: Judge, we're to number 13 on page three, the reference to the fact that J.D. Frazier
was terminated severd months after this accident.

BY THE COURT: Youll certainly be entitled to develop that he doesn't workthere anymore,

BY MR. BAINE: He doesn't work there anymore your Honor.



BY THE COURT: Thefact that he was terminated would be something thatwould be excluded by the
Court. Same ruling again. I mean, you know, making these decisons here in vacuum, | don't know if
by some manner or meansit will become relevant to the issuesin this case or not, But at this point in
time in this vacuum I'm sugtaining thet in limine,

116. K. M. Leasing clams that the Butlers elicited evidence in violation of the tria court's order sustaining
K. M. Leasng'smationsin limine. Specificdly, K. M. Leasing clams that the Butlers wrongfully dicited
testimony from Frazier regarding his statements made at an unemployment hearing. On re-cross the Butlers
asked Frazier whether he had told anyone that the box had falen from the truck because there was
something wrong with the truck. Frazier denied making the statement, and the Butlers counsdl responded
with the following question: Do you remember telling any judge that?' At that point, counsd for K. M.
Leasing objected, a bench conference was held and after the conclusion of the bench conference, counsd
for the Butlers asked, "Y our answer isno?' The witness answered, "Right." No further objection was made
by K. M. Leasing.

117. K. M. Leasing dso contends that the following questioning of Frazier was improper and violative of
the court's ruling on the motionsin limine:

Q. Where are you employed now?

A. For Bedro Price.

Q. Bedro Price?

A. Bedro, B-e-d-r-o.

Q. When did you stop your employment with White Heavy Express?
A. | don't remember.

Q. Was it soon after the accident with Mr. Butler?

A. Yeah.

Q. All right. Now, did you voluntarily leave?

BY MR. PAGE: Y ou Honor, we object to that.

BY THE COURT: Sugtained.

BY MR. PAGE: It's not relevant to that.

BY THE COURT: The objection will be sustained.

BY MR. PAGE: Y our Honor, were going to move for amistria too on the record.
BY THE COURT: All right. It will be overruled.

118. K. M. Leasing contends that these violations prejudiced and improperly influenced the jury,
necessitating the need for amigtrid. We disagree. Whether an error isincurable resulting in amigtrid, rests



within the sound discretion of the trid court. Snelson v. Sate, 704 So. 2d 452, 456 (Miss. 1997). We will
reverse only when the tria court has abused its discretion in not granting the defendant's request for midtrid.
Id.

119. K. M. Leasing further argues that when the jury heard the question to Frazier, followed by an
objection, amotion for migtrial, and no answer, they would jump to the conclusion that Frazier had been
fired because he caused the accident. We disagree. Only two questions were propounded regarding
Frazier's termination before an objection was made. The objection was sustained, and K. M. Leasing did
not request the tria court to admonish the jury to disregard the questions. Where an objection is sustained
and no request is made that the jury be told to disregard the objectionable matter, thereis no error.
McGowan v. State, 706 So. 2d 231, 242 (Miss. 1997).

120. We dso note from the record that during the hearing on the motionsin limine, thetriad court made a
preliminary ruling only and explicitly reserved the right to revisit the issue should the evidence develop in a
manner in which the court could conclude that the evidence from the employment hearing was relevant.
Decisions concerning the relevance of evidence are in the broad discretion of the triad court. Terrain
Enterprises, Inc. v. Mockbee, 654 So. 2d 1122, 1131 (Miss. 1995). An appellate court will not reverse a
trid court's decision unless an abuse of discretion is shown. 1d. Under the circumstances presented, we find
no abuse of discretion and the claim is without merit.

[11. Admission of Expert Testimony

121. The admission of testimony iswithin the discretion of the trid court. Roberts v. Grafe Auto Co., Inc.,
701 So. 2d 1093, 1098 (Miss. 1997). Unless we conclude that the discretion was arbitrary and clearly
erroneous, amounting to an abuse of discretion, the decison will stand. 1d. K. M. Leasing contends that the
trial court committed reversible error by dlowing expert testimony on hedonic damages and by dlowing an
expert to testify outside the scope of his expertise.

A. Hedonic Damages Expert

122. K. M. Leasing does not argue that evidence of hedonic or "loss of enjoyment of life' damagesis
inadmissible, just that hedonicsis not an accepted field of expertise in the economics discipline and that
expert testimony on the subject isinadmissble because it is neither necessary nor beneficid to thejury in
assessing damagesin thisarea. At trid, K. M. Leasing objected to the admission of testimony from Stan
Smith, the hedonic expert, not on the basis that hedonics is not an accepted field of expertisein economics
but on the badis that the admission of such testimony would alow duplicative recovery, would beinvasive
of the province of the jury and would be of no ad to the jury as hedonicsis not afield in which expert
testimony "is either necessary or of aid to the jury.” However, in their motion for new trid, K. M. Leasing
did alege that hedonic damages are not recoverable in Missssippi. Therefore, we will address both the
admissbility of hedonic damages as an dement of damages in apersond injury action and the propriety of
dlowing expert tetimony in establishing such damages.

123. We can find no Missssppi case directly on point on the question of whether loss of enjoyment of lifeis
an dement of damagesin asurviva persond injury action. The Missssppi Supreme Court confronted this
issuein the wrongful degth context in Upchurch v. Rotenberry, 96-CA-01164-SCT (Miss. Oct. 15,
1998). While the teaching on the issue in the wrongful death context was obiter dictum, we nevertheess find
the discussion helpful in the resolution of the issues before us.Y24. In Upchurch, Beverly Ann Upchurch, as



parent and persona representative of the wrongful desth beneficiaries of Timothy Adam Upchurch, sued
Teresa Rotenberry for the wrongful death of Timothy who was a passenger in Beverly's vehicle when she
lost control, veered off the road and hit atree. Timothy received injuries which resulted in his degth. 1d. at
(7). During thetrid, Dr. Brookshire, the plaintiff's expert on hedonic damages, was not dlowed to give
testimony, but the jury was alowed to consider them. Id. at (135). The jury found for Rotenberry on the
issue of lighility; therefore, it was not necessary for the supreme court to reach the issue of damages.
Neverthdess, the court did consider the damage issue, and in gpproving the trid court's decision not to
alow Dr. Brookshire's testimony, the court noted:

Whilethisissueis not one of first impression presented to this Court, there is very little case law
available on the subject in our State. The available case law provides that this Court has not yet
adopted hedonic damages, more commonly known as damages for the "1oss of enjoyment of life."

"Missssippi law has not recognized hedonic damages in awrongful deeth action despite a concurring
opinion by Justice Robertson favoring such damages. Moore v. Kroger Co., 800 F. Supp 429, 435
(ND. Miss. 1992) (citing Jones v. Schaffer, 573 So. 2d 740, 744 (Miss. 1990)).

*kk*x

Testimony by Dr. Brookshire, the plaintiffs expert in the fidd, would only serve to confuse or midead
the jury, and the tria court was correct in denying expert testimony on the loss of enjoyment of life.
The verdict of the jury reflects that in its view no hedonic damages were sustained by the appd lant.
Under the facts of this case, this "is not shocking to the judicid conscience.” McGowan, 524 So. 2d
at 311.

While this Court has only addressed hedonic damages in avery limited fashion, other states have
addressed thisissue a length. In Michigan, for example, a Digtrict Court has held, "hedonic damages
are only available [under Michigan Wrongful Deeth Act] to living plaintiffs who have been
permanently injured such that they cannot enjoy life's pleasures.” Brereton v. United Sates, 973 F.
Supp. 752, 756 (E.D. Mich. 1997) (emphasis added). In Brereton, the court held that "the Michigan
Supreme Court would not read the Act so broadly asto alow recovery for *hedonic damages, or for
any other post-desth damages which a decedent's estate might clam.” 1d. (citing Kemp v. Pfizer,
Inc., 947 F. Supp. 1139, 1145-46 (E.D. Mich. 1996) (emphasis added)). Based on the law that is
available on thisissue together with the fact that there is no evidence that Adam Upchurch was ever
conscious to experience any pain and suffering between the time of the accident and his degth,
hedonic damages, even if they were available in this State, were properly denied by the jury. "Even if
aliberd congruction of the MWDA would alow the award of hedonic damages as an element of
pain and suffering, such damages would not occur until after an individua had suffered an injury which
redtricted or interfered with his or her enjoyment of life. This might be gpplicable in the wrongful death
context where the decedent suffered a debilitating injury which persisted for a period of time prior to
death.” I1d. at 757. The facts of the case a bar do not support afinding such asthis.

Upchurch at (132-36).

1125. Justice McReae dissented in Upchurch on the issue of ligbility and had this to say about the mgjority's
discussion of damages and the pronouncement that the Mississippi Supreme Court had not yet adopted
hedonic damages:



Having found that Rotenberry was not liable for Upchurch's degth, the issue of hedonic damages
should not have been addressed by the mgjority at this time. However, this Court has recognized the
appropriateness of awarding damages for loss of enjoyment of life. Hilburn v. Thomas, 654 So. 2d
898, 903 (Miss. 1995). The wrongful death statute, provides that “the party or parties suing shall
recover such damages dlowable by law as the jury may determine to be judt, taking into
consderation al the damages of every kind to the decedent and al damages of every kind to any and
al partiesinterested in the suit." Miss. Code Ann. § 11-7-13 (Supp. 1998)(emphasis added). We
have congtrued this statute as alowing heirs to recover a panoply of damages. "Compensation is not
limited to actual damages and lost wages, but extends to pain and suffering of the deceased and his
loss of enjoyment of life aswdll astheloss of his companionship and society.” Hilburn, 654 So. 2d at
903 (citing McGowan v. Estate of Wright, 524 So. 2d 308,311 (Miss.1988)(construing the
language of Miss. Code Ann. 8 11-7-13 (Supp.1984))).

Upchurch at (146).

126. We read Upchurch narrowly to hold only that hedonic or loss of enjoyment of life damages are not
alowable in awrongful death action absent some evidence that the decedent suffered a debilitating injury
which perssted for a period of time prior to degth and that in a proper case, evidence of loss of enjoyment
of life damages might be admissible. We do not read Upchurch aslimiting in any way the recovery of loss
of enjoyment of life damagesin asurviva persond injury case. Upchurch, in our opinion, spoke only to
wrongful death cases where degth was immediate or ingtant. Thisis not our case. We reach this conclusion
because evidence of loss of enjoyment of life damages was admitted by the trid judge in Upchurch, and the
Mississippi Supreme Court addressed only the question of whether iswas proper to disdlow the expert
testimony to asss in establishing the amount of damages. We dso find persuasive, as Justice McRae
pointed out in his dissent, that the Mississippi Supreme Court in Hilburn did opine that Miss. Code Ann.

§ 11-7-13, the wrongful degth statute, alows loss of enjoyment of life as an eement of damages. Hilburn,
654 So0.2d at 903.

127. We therefore hold that the trid court did not err in dlowing evidence of loss of enjoyment of lifeasa
recoverable dement of damagesin this case. However, our conclusion that evidence of loss of enjoyment
of life damages was properly admitted does not resolve the question as to the admissibility of expert
testimony on this element of damages. We do not find Upchurch to be decisive on thisissue because in
Upchurch, the Mississppi Supreme Court's affirmance of thetrid court's denid of expert testimony was
premised on the fact that the facts of the case did not permit recovery of loss of enjoyment of life damages,
and thusit was not error to exclude the expert. The propriety of expert testimony in establishing hedonic
damagesin a proper case was left unanswered in Upchurch.

1128. While the weight of authorities who have considered this issue have concluded that expert tesimony is
inadmissible2) we choose here to pretermit the issue and hold, for the reasons to be discussed below, that
the admission of Stan Smith's testimony was harmless error even if it should not have been alowed.

129. Besides Butler's wife, Six witnesses, including two orthopedic surgeons, aclinica psychologis, a
physica medicine and rehabilitation specidist, a vocationd rehabilitation counselor and an osteopath,
tetified for the Butlers. Each of these witnesses, including Butler's wife, painted a picture from which the
jury could glean some competent evidence by which to judge the quality of life left to Mr. Butler after the
accident, and ultimately by which to assess his damages for that loss. In order to demonstrate our point, we



st forth the testimony of each of those witnesses in some length.

1130. Dr. Terry Meadow, the emergency room physician, testified that when Mr. Butler arrived e the
emergency room Butler was unrespongve and in critica condition. Butler's pupils were equa and he had
heavy bleeding from the scalp and face. Butler dso had contusions to the chest and abdomen. He had left
forearm deformity, multiple lacerations to the extremities and a laceration to the bladder. He dso suffered a
concussion.

1131. Dr. Jeff Kennedy, an orthopedic surgeon, a <o treated Butler in the emergency room. He treated
Butler for both thigh bone and forearm fractures. To repair the thigh bone fracture he drove a stainless stedl
rod down the thigh bone through the center of the bone. He stated that parts of the thigh bone were blown
gpart. He placed a plate with sx screws in Butler's forearm. He stated that the bone in the forearm was
broken into many pieces. He dso had a metacarpd fracture which was located in hislittle finger. They
taped his fingers together in order to treet the fracture. Butler also had a small ankle crack which dowed
him down.

1132. Dr. William Thompson, another orthopedic surgeon, treated Butler for long bone injuries. He testified
that the closed head injury affected Butler's ability to cooperate in physicd therapy. Thompson stated that
his office followed Butler with x-rays of hisleft arm and hisright thigh bone. He checked them for hedling
and aso examined Butler for range of mation in those extremities and encouraged him and ingtructed him on
exercises and weight bearing status. Thompson rated Butler's left upper extremity and hisright lower
extremity. Thompson gave a permanent partia impairment reting of 20 % for the left upper extremity and

15 % to right lower extremity. Thompson testified that he encouraged Butler to go back to work because
Thompson thought that working would help with Butler's orthopedic recovery. He stated that Butler
returned to work with his old company as afud man; however, Butler was unable to maintain the job
because of pain in hisleg and because of behavioral and emotiona problems.

1133. Dr. Edward Manning, aclinical psychologig, first began treating Butler in December of 1992.
Manning stated thet in hisinitia report he reported that Butler was aert but confused and disoriented. He
a0 reported that Butler had trouble with some basic historical facts as compared to his wife's recitation of
those facts. Manning diagnosed Buitler as suffering from neuropsychologica perspective. Manning stated
that Butler had considerable problems with some receptive, particularly expressive, language problems. He
showed a great ded of difficulty with reasoning and problem solving tasks and, again, a great ded of
difficulty for memory tasks. In addition, Manning thought Butler showed a diminished avareness for Butler's
deficits. Manning Stated that the brain injury had affected Butler's executive functions, meaning his ability to
interact with people.

1134. Manning testified that he was of the opinion that Butler was not capable of driving at thetime he
treated him. Manning steated that after severd years of treatment, Butler did improve; however, Butler il
did not fully appreciate the difficulties he was exhibiting. Manning gave Butler a permanent cognitive
impairment rating of 25% to 30 %. He assigned this rating because he thought Butler exhibited impairment
with complex integrated cerebra functions. Manning also stated that Butler experienced some mild to
moderate emotional disturbance when he was faced with stresses or demands.

1135. Dr. Jo Lynn Polk, a physician in physica medicine and rehabilitation, treated Butler through November
1995 on aregular basis. Butler came to Polk complaining of pain in his back, discomfort in hisright leg and
left wrist. Polk noted in his record that Butler's wife stated that Butler had a hard time understanding, and



thiswas related to his dosed head injury. Manning stated that immediately after the accident Butler suffered
from posttraumatic amnesia

1136. Dr. Polk stated that hisinitial prognosis was that Butler had "savere traumatic brain injury with resdua
profound cognitive deficit in areas of memory, judgment, and reasoning. And then my second impression
was possible urinary tract infection that could be contributing to his back pain.” Polk testified that Butler had
abran injury that resulted in "hisinability to function as afull adult because he could not do things that we dll
do as adults. Thiswas a direct consequence of his loss of adequate problem solving skills and reasoning
kills, and this was along-term effect from the initid injury. Butler till required the presence of someoneto
ensure his safety. Dr. Polk stated that it was his opinion that Butler did not have adequate appreciation of
the severity of hisinjury and the subsequent problems associated with it. He dso stated that Butler suffered
from atraumatic brain injury and a sexud dysfunction.

137. Dr. Polk gave thefina impairment rating. In determining the find rating, he relied on other doctors
information and impairment ratings. He stated that he relied on Dr. Manning's and Dr. Thompson's
information and impairment rating. He dso used the American Medica Association Guide to the Evauation
of Permanent Imparment to arrive a hisrating. Polk stated that in his opinion, Mr. Butler has a permanent
impairment rating of the whole body of 57%. He stated that the approximate cause of the 57% rating was
the traumatic brain injury Butler sustained in November of 1992.

1138. Dr. Nathaniel Frentress was Butler's vocationa rehabilitation counsdor. He conducted an evaluation
to seeif Mr. Butler would be able to return to hiswork as atruck driver. Frentress reviewed the medica
records and psychologica records of Butler's head injury, arm injury and other body injuries. He dso did
some vocationd testing to test Butler's ability to read, spell and do arithmetic to seeif he could go into
lighter jobs or be retrained. Frentress found that Butler read at afirst grade level and that hewas at a
second grade level in arithmetic. On cross, Frentress admitted that he did not have a basdline from which to
gauge Buitler's abilities prior to the accident. However, Frentress found that Mr. Butler could not read and
write well enough to handle clerica work or handle cashier work in a more sedentary occupation. Frentress
testified that based on Butler's driving assessment on May 25th, 1995, Butler could not safely operate a
motor vehicle. Asaresult of this test, the occupationd therapist recommended an ophthalmology
examination. Frentress also stated that, based on Butler's profile, Butler was not capable of being gainfully
employed or working eight hours a day, five days per week to earn aliving for himself and hisfamily. He
based this opinion on the fact that Butler was fifty-eight years old, had afourth grade education, could not
read, write and do arithmetic, had experienced a significant brain injury and was restricted to two to four
hours of work. He stated that Butler would not be able to gain employment in his area. He stated that Butler
was totaly disabled from gainful employment. Frentress estimated that Butler will require $39,423 in future
care over hislife expectancy.

1139. Dorothy Butler testified that her husband drove trucks for thirteen or fourteen years. She testified that
he loved driving and had not been able to drive since the accident. After finishing rehabilitation, dl he
wanted to do was drive. When he was told by his doctor that he would not be able to drive, he
consequently sank into a deep depression. She stated that her son-in-law, who is a minigter, would take him
on drivesin an effort to counsd him.

140. Mrs. Butler testified to the following changes in her and Mr. Butler's lives as a result of and following
the accident:



o Mr. Butler's relationship with the grandchildren has changed. Normaly, he would spend alot of time
with the children; now he only spends a couple of seconds with them;

o hewasnormally takative; now he bardy talks;

« before the accident Mr. Butler was the primary bread winner, but now she isthe primary bread
winner;

« before the accident he was in perfect hedth,

» he normally performed chores around the house and tinkered with his car, but now he does not have
the desire to do so;

e during the first week of the accident, neither of them got any deep. He aso did not recognize his
family while he was hospitdized;

 he had to have a Sitter after the accident;

o the accident affected their sexud relaionship;

» onascaeof 100, the accident affected 95% of their relationship.

741. Stan Smith, the hedonic damages expert, did not testify as to any precise damage figures. Instead, he
testified concerning the methodology used by economigtsin the field of hedonics and showed how the
methodology may be used by a fact-finder in attempting to assess loss of enjoyment of life damages. For
example, he tetified that if the fact-finder, usng the methodology discussed, determined in this case that
Butler had a 50% loss of enjoyment of life, the amount of damages would be $683,203 or if the fact-finder
determined that Butler had a66% loss of enjoyment of life, the amount of damages would be $910,932,
and a 57% loss of enjoyment of life, the amount of damages would be $778,851. He was careful to state
that he could not say and was not saying what percentage of 1oss of enjoyment of life Butler had suffered.
He aso made clear that the figures were just illustrative.

142. The jury was ingructed that it may consider loss of enjoyment of life as afactor in determining the
amount of damages to award. The specia verdict interrogatory submitted to the jury did not have a
breakout of damages according to each dement. Ergo, the amount, if any, for this lement was included in
the overdl generd damage award.

143. Pharr v. Anderson, 436 So. 2d 1357 (Miss. 1983) is a case which is somewhat similar to the case at
bar. In Pharr, the lower court dlowed Dr. Oliver to testify about the loss the daughter suffered from not
having the deceased mother as her caretaker. Id. at 1359. He estimated a gross amount of $560,000 over
the life expectancy of the deceased. 1d. Dr. Oliver, just as Stan Smith in the case at bar, testified that he did
not suggest that the figures he gave should be gpplied in the case but that he was smply giving a broad
guiddine. 1d. Even though the court deemed the testimony to be speculative and improper, it concluded the
testimony was harmless error. I1d. The court stated that the amount of the verdict indicated thet the jury was
not influenced by the testimony. Id. We conclude in the case sub judice that Stan Smith's testimony was not
indigpensable to the verdict and that there was sufficient evidence aiunde which the jury could have
properly based its verdict. Therefore, any error in dlowing his testimony was without doubt harmless.

B. Accident Recongtruction Expert

144. K. M. Leasing argues that the tria court erred by admitting Brett Alexander's, the accident
recongtruction expert, testimony with regard to the ability or inability to see taillights under various



circumstances. After the Butlers tendered Alexander as an expert and after K. M. Leasing's voir dire of
Alexander, K. M. Leasing requested that Alexander's expert testimony be limited to the field of
recondruction and to exclude any testimony on the ability or inability to seetalllights. K. M. Lessing
contends that Alexander was not qudified to testify on the vishility of taillights.

1145. When expert opinion evidence is offered, the initid inquiry is whether the subject matter of the
proffered testimony is of the sort that will assst thetrier of fact. Hardy v. Brantley, 471 So. 2d 358, 366
(Miss. 1985). The next inquiry is to determine whether the witness sought to be presented is qualified as an
expert by knowledge, skill, expertise, training or education. 1d. Alexander's credentias are somewhat
smilar to K. M. Leasing's experts. Alexander has an undergraduate degree in crimina justice and owns a
conaulting firm which performs accident recongtruction work. Alexander went through training at the
Haitiesburg Police Department which involved basic accident investigation work. Later, Alexander took
courses sponsored by the state in advanced accident investigation. The advanced accident investigation
course was a three-phase course which dedlt with the separate phases in accident reconstruction. Also,
Alexander is certified by the state of Mississippi as an accident recongtruction specidist. Additiondly,
Alexander attended accident reconstruction seminars sponsored by the Ingtitute of Police Technology and
Management. These courses involved forensic animation of traffic crashes and commercid accident
investigation and ingpection. Further, Alexander took severa courses that dedlt with night vigibility and the
human factor and perceptions. The human factor and perception course dedt with behaviora patterns and
how objects function on the eye. The night visibility courses included heedlight pattern analysis and new
automotive lamp technology. Based on this training and experience, we are not persuaded that the tria
court abused its discretion in alowing the full span of Alexander's testimony as an expert witness.

146. K. M. Leasing further contends that Alexander's testimony on taillight visibility invaded the province of
the jury, that no specia knowledge or expertise was needed to help the jury on the issue of whether the
road film which covered the taillights affected vishility and thus contributed to the accident. Because
testimony on this matter had aready been presented to the jury through alay fact witness, we find that
Alexander's testimony on thisissue, if error at dl, was harmless error. John Booth, alay witness, observed
the entire incident. John Booth testified that he was parked 30 feet away from the scene a a nearby truck
stop. He testified that he noticed that Dempsey's flashers and lights were on. Booth aso stated that he could
barely see the lights because of the road film which covered the lights. Additiondly, K. M. Leasing's expert
admitted that even though in his opinion the film did not affect Butler's visihility, film over lights does tend to
reduce vighility. We fail to see how Alexander's additiond comments about the film could have prgudiced
the jury to the extent required for areversal on thisissue. Accordingly, this assgnment of error is without
merit.

IV.K.M. Leasng'sMotion for New Trial or for Remittitur
A. Mation for New Trial

147. The granting or denid of anew trid in acivil caseisamatter committed to the sound discretion of the
trid judge. Clayton v. Thomspon, 475 So. 2d 439, 443 (Miss. 1985). Such motions should be granted
sparingly and only when the trid judge is convinced that the jury has wholly departed from its oath to follow
the law and has been actuated by bias, passion and prgudice. 1d. We will reverse the trid court's decison
on amotion for new trial when such decision reflects an abuse of discretion. Shields v. Easterling, 676 So.
2d 293, 298 (Miss. 1996). K.M. Leasing contends that they produced ample evidence to find negligence



on the part of Butler. They further argue that since the jury failed to assess any negligence, the jury must
have been influenced by bias, passon and prgudice. K. M. Leasing argues that Alexander's testimony,
Smith's testimony, and the violaions of the motion in limine were specific examples in which the jury was
prejudiced againgt them. We disagree. Aswe have previoudy gtated, any error in dlowing the tesimonies
of Alexander and Smith on the points urged by K. M. Leasing was indeed harmless error, evincing no
prgudiceto K. M. Leasing.

148. Asto thejury's determination that Butler was not the sole proximate cause or a contributing proximate
cause of the accident, there is more than sufficient evidence to support the jury's verdict. Sufficient evidence
was established to show that K. M. Leasing, Frazier and Dempsey were negligent in proximately causing
the accident. The evidence established that the container fell due to the improper maintenance of the truck
and its equipment, and also from the failure to adequately secure the container to the trailer. The evidence
further established that Frazier and Dempsey failed to put out any warning devices.

149. K. M. Leasing argues that the evidence established that Butler did not attempt to apply his brakes until
about thirty feet before the point of impact, athough the taillights and flashers of Dempsey's vehicle were on.
They further argue that the evidence established that the lights could be seen from 100 feet away. K. M.
Leasing aso presented experts which stated that the accident site could be seen from as much as 2100 feet
away, despite the road film on the lights. Another expert testified that motorists should have been able to
detect the presence of the vehicles and safely avoid the collison. K. M. Leasing contends that the evidence
established that severd vehicles did in fact pass around dl of the vehicles without mishap. However,
competent testimony was produced which showed that the flashers on Dempsey's truck were dim, dirty and
could not be seen from thirty feet in astopped vehicle. Further, testimony was produced that established the
fact that no one was directing traffic at the time that Dempsey parked her trailer behind Hookss truck. It
was for the jury to resolve the conflicts and disputes in testimony. This the jury did, and thereisample
evidence to support the verdict in behaf of the Butlers. Therefore, we hold there is no merit to thisissue.

B. Remittitur.

150. The generd rule is that a damage avard may be atered or amended only when it is so excessve that it
evinces passion, bias and prejudice on the part of the jury so asto shock the conscience. Roussel v.
Robbins, 688 So. 2d 714, 724 (Miss. 1996). Motions seeking aremittitur are committed to the sound
discretion of thetrid judge. 1d. Where the trid judge acts upon these matters, we reverse only if he has
abused or exceeded his discretion. Id. Having previoudy found that K. M. Leasing's clams lack merit, we
conclude the damages awarded are not so excessive that they evince passion, bias and prejudice on the
part of the jury so as to shock the conscience. The tria court did not abuse his discretion; therefore, the
award will be alowed to stand.

151. THE JUDGMENT OF THE HINDS COUNTY CIRCUIT COURT IN FAVOR OF OSCAR
LEE BUTLER, SR.,BY AND THROUGH HIS CONSERVATOR, DOROTHY BUTLER AND
DOROTHY BUTLER, INDIVIDUALLY, TOTALING $1.8 MILLION ISAFFIRMED.
STATUTORY DAMAGESAND INTEREST ARE AWARDED. ALL COSTSOF THIS
APPEAL ARE TAXED AGAINST K. M. LEASING, INC., D/B/A WHITE HEAVY EXPRESS,
J. D. FRAZIER, INDIVIDUALLY AND IN HISCAPACITY ASAN EMPLOYEE OF K. M.
LEASING, INC., D/B/A WHITE HEAVY EXPRESS AND DEBORAH S. DEMPSEY,
INDIVIDUALLY, AND IN HER CAPACITY ASEMPLOYEE OF K. M. LEASING, INC,,



D/B/A WHITE HEAVY EXPRESS AND JOHN DOE.

KING, P.J., BRIDGES, DIAZ, LEE, PAYNE, AND THOMAS, JJ., CONCUR. McMILLIN,
C.J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY SOUTHWICK, P.J.,
AND MOORE, J.

McMILLIN, C.J., DISSENTING:

152. | respectfully dissent. In my view, it was reversble error to permit Stan Smith to testify asan expertin
the fidd of quantifying damages arising out of Butler's loss of enjoyment of life, an dement of damages
commonly referred to as "hedonic damages.” As | understand the mgority's view, thereis no red dispute
that Smith's evidence ought to have been excluded. The mgority smply takes the position that the error in
admitting Smith's tesimony was harmless. In light of the factsthat (@) Smith's testimony was dearly
inadmissible, (b) Smith offered evidence suggesting that Butler suffered hedonic damagesin arange of
$683,203 to $910,932 separate and apart from other damages related to medical expenses, lost wages,
and pain and suffering, (c) thetrid court specificaly instructed the jury that it could consider hedonic
damages as a separate e ement of damages, and (d) Butler was awarded total damages of $1,550,000, |
cannot agree that Smith's testimony can be brushed aside as harmless evidentiary clutter in the record of an
otherwise acceptable trid.

1653. We musdt, after dl, assume that the jury followed the trid court's ingtructions. Snging River Mall Co.
v. Mark Fields, Inc., 599 So. 2d 938, 943 (Miss. 1992). There was substantial evidence suggesting that
the quality of Butler'slife has been subgtantialy diminished by virtue of the debilitating nature of his
permanent injuries. Therefore, it is only reasonable to assume that some significant portion of the verdict
represented compensation for the "loss of enjoyment of life" specificaly mentioned in the tria court's
indructions. | find it improbable in the extreme that Smith's testimony, bearing as it did directly on those
damages and, insofar as the jury understood, carrying with it the trial court'simprimatur of religbility, did not
substantidly affect the amount of the jury's verdict. It is not an answer to that contention to say that the
evidence of the severity of Butler's injuries was sufficient to support averdict of this magnitude even without
Smith'sinadmissble evidence. That is akin to permitting the jury to hear evidence of hundreds of thousands
of dollars of medica expenses that were not related to the plaintiff's injuries and dismiss such a fundamenta
error in the conduct of thetria by concluding that competent evidence of other components of damage
could arguably support a verdict of the magnitude under consideration.

1B54. Smith was offered as an expert in the field of economics and was dlowed to testify, over the
defendants objection, about aformula he had devised that he clamed would permit the jury to quantify
with a high degree of precision those hedonic damages suffered by Butler. Smith's testimony began with an
expresson of hisopinion that society assigns, indirectly but in quantifiable ways, a monetary vaueto a
typica person'slife, which he said was roughly $3,000,000. Smith tetified that this average person's age,
for purposes of hisandysis, was 32 years and that, by dividing the $3,000,000 by the number of years
remaining in this hypothetica person'slife, the value of one year of an average person's life could be
determined. From there, Smith expressed the view that the plaintiff's life expectancy at the time of an injury
could be determined from actuarid studies and that this figure, expressad in years, if multiplied by the
previoudy-determined va ue placed by society on one year of atypica person's life would produce afigure



reflecting the vaue of the plaintiff's remaining life. At that point, according to Smith, the jury would need
only to determine what percentage of the plaintiff's enjo yment of life was permanently destroyed by the
resdua effects of hisinjuries, and gpply that percentage to the totad economic vaue of the plaintiff's
remaning life to arrive a an accurate figure of the damages suffered for the plaintiff's diminished enjoyment
of the norma pleasures of living.

165. Smith then proceeded to make such caculations for the jury using two percentages for the diminished
quality of Butler'slife. At afigure of 50% diminished capacity to enjoy life, Smith demongtrated that Butler's
hedonic damages would caculate to be $683,203. Smith then used the figure of 66% to arrive at estimated
hedonic damages of $910, 932. At the prompting of Butler's atorney, Smith made the caculation on the
basis of Butler having lost 57% of his ability to enjoy anormd life (which figure, it ssemsfair to assume,
was suggested by medica evidence that Butler had suffered a 57% percent medica disability to the body as
awhole), and arrived at the figure of $778,851 in hedonic damages.

156. | would hold such evidence to be inadmissible. It purported to be expert evidence admissible under
Missssppi Rule of Evidence 702. Thisrule permits a quaified expert to testify "in the form of an opinion or
otherwise" but only if the expert isin possession of "specidized knowledge [that] will assst thetrier of fact
to. .. determine afact inissue'. M.R.E. 702. Smith's testimony cannot pass muster for admissibility under
thisrule

157. In my view, Smith's unsupported notion that an average life is worth $3,000,000 is not, insofar asthis
record revedls, anything other than Smith's own opinion based on an unexplained and undocumented
hodgepodge of ca culations having some tenuous connection to (@) the relative cost of various safety
devices such as smoke detectors, seat belts, air bags, and annual medica checkups when compared to the
estimated number of lives saved by the use of such devices; (b) governmentaly-dictated spending in such
areas as consumer product safety, education of cigarette smokers, and airline safety procedures; and (c) the
relatively higher sdlary that a particular occupation can command based on the physical danger inherent in
pursuing that occupation as opposed to some less dangerous work.

158. Smith'stheory of vauation of human life has been dmost universdly rgjected by courts throughout the
country when offered as a beginning point on the road to calculaing a suitable figure for hedonic damages.
In support of that contention, | attach as an gppendix to this opinion alisting of cases from nine other
jurisdictions that have found Smith's theory for quantifying hedonic damages inadmissible.

159. None of Smith's figures, even making the unwarranted assumption that they actualy measured the
economic vaue to be assigned to an average person's generd enjoyment of life, were ever tied to the
plaintiff's particular Stuation. The caculation of damagesin apersond injury dam isadifficult process,
incapable of precise measurement. In the related fidd of quantifying pain and suffering, the Missssppi
Supreme Court has conceded that "[t]here is no exact sandard by which to determine the amount of
damages to be awarded for pain and suffering . . . ." Biedenharn Candy Co. v. Moore, 184 Miss. 721,
186 So. 628, 630 (1939). Damages of this sort, inherently unquantifiable by any known objective
yardstick, depend on amyriad of factorsthat are, in dmost every instance, peculiar to the Situation of the
particular plaintiff involved. The most notable aspect of Smith's purported scientific anadys's, ogtensibly
offered to assist the jury in its deliberations, is that it completely ignores al the unique factors of the party's
particular Situation that make the award of damages a difficult, yet necessary, task for the jury to perform
unaided by much more than its collective common sense, life experiences, and good judgment. Y et, by its



introduction to the jury under the guise of "expert tesimony,” this essentialy irrdevant information about
some nameless, facdess imaginary person has every potentia to confuse and midead the jury astoits
actud role in assessing the limits of the plaintiff's damage. Smith's evidence, if rdied upon by the jury, would
eliminate any meaningful effort by the jury to assess as best it can the damages due a particular plaintiff. In
the place of the jury's deliberations, Smith would subgtitute the result of a smplistic mathematica
computation of dubious vdidity performed on alarge sum of money having no demonstrable connection to
the economic vaue of any actud person'slife. Under Smith's proposed methodology, the jury's entire role
in computing this agpect of the plaintiff's damages would cons st of assgning a percentage to the diminished
qudlity of the plaintiff's pog-injury life and then performing a mathematica calculation on figures previoudy
determined, not by the jury, but by Smith himsdlf. It is no understatement, in my view, to say that Smith's
formulations subgtantialy invade the province of the jury.

1160. It should be understood that | am not suggesting that it was error to permit the jury to consider the
diminished enjoyment of life that was traceable to the lingering effects of Butler'sinjuriesin setting his
damages. There isroom for debate as to whether these hedonic damages are, indeed, a separate element
of damage or are merely one aspect of a plaintiff's pain and suffering. See, e.g., Loth v. Truck-A-Way
Corp., 70 Cd.Rptr.2d 571, 575 (Cd. Ct. App. 1998) ("Loss of enjoyment of life. . . isonly one
component of agenerd damage award for pain and suffering."), but see Mariner v. Marsden, 610 P. 2d 6
(Wyo. 1980) (permitting separate awards for (a) pain and suffering and (b) loss of enjoyment of life). That
isan issue presently unresolved in Mississippi. See Upchurch v. Rotenberry, 96-CA-01164-SCT (136),
(Miss. Oct. 15, 1998). It isdso a question that is not directly before usin this case and it is unnecessary to
resolve it in order to determine that this case must be reversed. The error in the case before usis that, even
assuming that the jury could properly consider hedonic damages as a separate dement of damage, the jury
was permitted to hear extensive purported "expert testimony™ as to how those damages might be cal culated,
when the only possible contribution that evidence could make to the jury's ddliberations was to midead and
confuse them asto their proper respongbilities.

161. The issue presented to us for decison was whether Smith's testimony quaified for admissibility as
legitimate expert tesimony under Missssippi Rule of Evidence 702. | would answer that question in the
negative and | would conclude, beyond doubt, that the admission of such evidence was so prgjudicid to a
fundamentdly fair adjudication of the issue of damages asto require reversa of thisjury verdict.

162. I would reverse and remand for anew trid limited to damages at atria in which no expert testimony
would be presented suggesting that future loss of enjoyment of lifeis cgpable of being measured by
mathematical computations performed on atistical compilations purporting to ascribe a precise economic
vaue to some nonexistent "average’ person's capacity to enjoy life.

SOUTHWICK, P.J., AND MOORE, J., JOIN THIS SEPARATE WRITTEN OPINION.
Appendix

1. In Mercado v. Ahmed, 756 F. Supp. 1097 (N.D. 111.1991), the district judge found that Stan Smith's
proposed testimony, essentidly smilar to that admitted in the case now before us, was inadmissble as
lacking genera acceptance of the validity of his methods among economisgts.

2. In Longman v. Allstate Ins. Co., 635 So. 2d 343 (La. Ct. App. 1994), the Louisiana Court of Appeals
upheld the trid court's decision to exclude Stan Smith's proposed testimony purporting to quantify the value



of the plaintiff'sloss of enjoyment of life, agreeing with the trid court that Smith did "not rely upon awdl-
founded methodology in reaching his assumptions.” Id. at 354. The gppellate court said, additionally, that
"economic theories which attempt to extrgpolate the "vaue' of human life from various studies of wages,
cogts, etc., have no placein the calculation of generd damages” 1d.

3. InSullivan v. United Sates Gypsum Co., 862 F. Supp. 317 (D. Kan. 1994), the court excluded Stan
Smith's proposed evidence caculaing mathematicaly the damages arising out of loss of enjoyment of life,
saying that "such damages are, by their very nature, not amenable to such andytica precison,” and that the
court did "not believe that such testimony would be helpful to thejury.” Id. at 321.

4. In Sharrd v. Wal-Mart Stores, Inc., 949 P. 2d 89 (Colo. Ct. App. 1997), thetria court permitted an
economigt to testify as to the quantification of hedonic damagesin a persond injury case usng atheory
essentidly identical to that advanced by Stan Smith. The Court of Apped's reversed the damage award and
remanded for anew trid on damages, saying "the economist's testimony did not assist the jurorsin
determining a matter outside their knowledge or common experience and thus was not admissible under
CRE 702." Id. at 92.

5. In Kurncz v. Honda North America, Inc., 166 F.R.D. 386 (W.D. Mich. 1996), the tria court excluded
Stan Smith's proferred testimony purporting to quantify a persond injury victim's loss of enjoyment of life
using methods identica to those used in the case now before this Court, concluding that *Mr. Smith's
method and arrival a a number or range of numbersinvites the jury to abandon its own perceptions of what
isimportant to the particular case and its vaue in favor of guesswork as to how much hisfigures have
aready taken those factorsinto consderation.” Id. at 390.

6. In Anderson by and through Anderson/Couvillon v. Nebraska Dep't of Social Services, 538 N.W.
2d 732 (Neb. 1995), the appellate court reversed a verdict rendered in abench tria because of the tria
court's reliance on Smith's testimony quantifying hedonic damages. The appdllate court found Smith's
methodology to be "flawed" and further noted, that snce it conssted solely of compilations of the views of
others as to the value of human life (as expressed in their buying decisons, employment decisions, and
decigons as government regulators), even were Smith's figures shown to have any particular vdidity, they
would still only represent a consensus of alarge number of other individuas having no greater expertisein
vauing human life than that possessed by the jurors themsdves. Id. at 744.

7.1nLoth v. Truck-A-Way Corp, 70 Cal.Rptr.2d 571 (Cd. Ct. App. 1998), the appellate court found
reversible error in the admission of Smith's testimony in a persond injury action, saying thet "[t]he jury must
impartidly determine pain and suffering damages [which the court had aready found to include hedonic
damages] based upon evidence specific to the plaintiff, as opposed to satistica data concerning the public
at large." 1d. a 576. The court went on to say that "[t]he only person whose pain and suffering isrelevant in
cdculaing agenerd damage award isthe plaintiff. How otherswould fed if placed in the plaintiff's position
isirrdlevant.” 1d.

8. InWilt v. Buracker, 443 S.E. 2d 196 (W. Va. 1993), the appellate court concluded that it was error to
admit expert testimony of Dr. Michadl Brookshire, an economist who ascribes to theories indistinguishable
from Stan Smith's. That court, after first commenting that the assumptions supporting Brookshire's
caculations "gppear to controvert logic and good sense," said "we conclude that the loss of enjoyment of
life resulting from a permanent injury is part of the general measure of damages flowing from the permanent
injury and is not subject to an economic caculation.” 1d. at 205 and 207.



9.1n Saia v. Sears Roebuck and Co., 47 F.Supp.2d 141 (D. Mass. 1999), thetrial court excluded
Smith's proferred testimony on hedonic damages in a persond injury action, saying that "[f]indly, and
perhaps most importantly, the court finds that Dr. Smith's testimony will not assst the jury in understanding
the evidence or determining any fact inissue” Id. at 149. The court went on to say that "[a]t bottom, the
court believes that the quditative and quantitative vaue of the loss of Saids enjoyment of life, asit might be
included in the pain and suffering he may have endured, can be caculated independently by the jury without
the assstance, if not the confusion, of Dr. Smith's proferred testimony.” 1d. at 150.

1. Batson v. Kentucky, 90 U.S. 79 (1986) prohibits racid discrimination in jury sdection.

2. See, for example, Mercado v. Ahmed, 756 F. Supp. 1097 (N.D. Illinois 1991), aff'd, 974 F.2d
863 (7th Cir. 1992); Fetzer v. Wood, 569 N.E.2d 1237 (Ill. App. Ct. 1991); Hein v. Merck &
Co., Inc., 868 F. Supp. 230 (M.D. Tenn. 1994); Foster v. Trafalgar House Oil & Gas, 603 So.
2d 284 (La. Ct. App. 1992).



