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KING, P.J,, FOR THE COURT:

1. Diana K. Gunnell was convicted in the Walthall County Circuit Court of embezzlement and sentenced
to serve aterm of seven yearsin the custody of the Mississppi Department of Corrections. Aggrieved by
both her conviction and sentence, Gunnell has appeded and assigned the following issues for resolution by
this Court, as taken verbatim from her brief:

1. Did thetrial court err in failing to appoint a forensic document examiner on behalf of



Defendant Gunnell?
2. Did thetrial court err in denying Defendant Gunnéll's motion for continuance prior totrial?
2. Finding Gunndll's arguments unpersuasive, this Court affirms.

Eacts

113. On September 23, 1996, Diana Gunnd| was indicted by aWathall County grand jury for the
embezzlement of approximately $23,925.69 from her employer, Lexie Water Association, Inc..

4. In amotion dated November 18, 1996, Gunnell requested that the court appoint a forensic document
examiner to asss in the development of her defense. No ruling was made on this mation.

5. Ontheday of trid, counsd for Gunnell again requested a forensc document examiner. Thetrid court
denied this request, finding that Gunnell's attempt to re-urge the motion at that time would be inconsstent
with the right to a peedy trid of both the State and the defendant.

6. The State did not call a handwriting expert witness during the trid.

{17. During the cross-examination of the certified public accountant, Jesse Travis Gill, who audited Lexie's
financia records and discovered the discrepancies which are the subject of this case, Gunndl's counsdl
asked questions regarding the signatures on the checks. Gill was certified as an expert in accounting.
Specificaly Gunnell's counsel asked Gill if the D" on the payee line of a check looked different than that on
another. All the while gtating that she was not a handwriting expert, Gill attempted to respond to Gunnell's
counsdl's attempts to andyze the handwriting on the different checks.

118. On January 30, 1997, aWadthdl County jury found Gunnell guilty of embezzlement. On February 7,
1997, Gunnd| was sentenced to serve seven years in the custody of the Mississippi Department of
Corrections. Gunnell was ordered to complete the Women's RID Program and, upon successful
completion, to be placed on five years probation. Additiona conditions of probation were that Gunnell
complete the Women's Restitutiona Center, attend not less than two AA/NA mestings per week, and pay
regtitution in the amount embezzled from Lexie. Gunnell was aso ordered to pay a $1,000 fine, court codts,
and attorney fees.

Discussion

|.DID THE TRIAL COURT ERR IN FAILING TO APPOINT A FORENSIC DOCUMENT
EXAMINER ON BEHALF OF DEFENDANT GUNNELL?

9. Gunndll arguesthat the trid court committed reversible error in denying her request for aforensic
document examiner. In support of this contention, Gunnell argues that the forensic document expert was
critical to her defense. Gunndl| argues that fundamenta fairness entitles her to "an adequate opportunity to
present [her] dam fairly within the adversary sysem.” As evidence of the fundamenta unfairness she faced
during thetrid, Gunndl| directs this Court to the handwriting andysis testimony of the accounting expert,
Jese Travis Glll.

110. The question of the denia of expert assistance to an indigent accused must be answered on a case-by-
case basis. Burt v. State, 493 So. 2d 1325, 1327 (Miss. 1986). This Court's review of the record



revedled the following:

711. Gunnell was a sdlaried employee, paid on a bi-weekly basis but, on at least €leven occasions,
negotiated checks in amounts different from her bi-weekly sdary. The treasurer of the Lexie board of
directors, Carroll Smith, testified that board never voted to pay Gunnell any moniesin excess of her sdary.
Neverthdess, Gunnell negotiated two extra payroll checks made payable to hersalf. Two persons from
businesses where fraudulent checks written on Lexi€'s account were negotiated by Gunnell testified at the
trid. They each tedtified that Gunnell was the person that presented Lexie checks in "various amounts.” It
was by Gunnell's presentation of the forged checks for payment that the witnesses connected her to the
forged checks.

112. The testimony regarding handwriting was aresult of Gunnéll's counsdl's cross-examination. Where a
defendant has opened the door, inadmissible evidence may be admissible. Washington v. State, 726
So.2d 209 (1 34) (Miss. Ct. App.1998)

113. While the trid judge indicated awillingness to have granted Gunndll an expert had she made an earlier
request, that willingness does not relieve Gunndl of her obligation to timely present motions and obtain a
ruling. URCCC 2.04. In the ingtant case, Gunnédll filed her motion to request gppointment of an expert.
However, she falled to pursue that motion until the day of trid. We decline to find the trid court in error for
amatter not timely pursued by the Appe lant.

114. Thetrid court did not abuse its discretion in denying Gunnell's request for aforensic document
examiner.

[I.DID THE TRIAL COURT ERR IN DENYING DEFENDANT GUNNELL'SMOTION FOR
CONTINUANCE PRIOR TO TRIAL?

115. Next, Gunndl argues that the triad court erred in not granting her maotion for continuance. She contends
that thetrid court's denid resulted in reversible error.

116. "The grant or denid of a continuance lies within the sound discretion of thetrid court.” Gates v. Sate,
484 So.2d 1002, 1006 (Miss.1986). Our review of the record in this case reveds that the trial judge was
within his discretion in denying Gunndll's request for a continuance.

1127. In support of the motion for continuance, Gunnell's counsdl argued that the State did not dis- close
witnesses to her until 1:00 p.m. the day before the trid was set to begin. The State responded that it had
made available to Gunndll al discovery materid, which included the names of dl the witnesses. Thetrid
court found that the documents timey made available to Gunnd| contained the witness information, and
overruled her motion for continuance. The trid court did not abuse its discretion in denying Gunndll's motion
for continuance.

118. THE JUDGMENT OF THE WALTHALL COUNTY CIRCUIT COURT OF CONVICTION
OF EMBEZZLEMENT AND SENTENCE TO SERVE SEVEN YEARSIN THE CUSTODY OF
THE MISSISSIPPI DEPARTMENT OF CORRECTIONS AND ORDER TO PAY
RESTITUTION, AND A $1,000 FINE, ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
TAXED TO WALTHALL COUNTY.

McMILLIN, C.J., SOUTHWICK, P.J., BRIDGES, DIAZ, IRVING, LEE, MOORE, PAYNE,



AND THOMAS, JJ., CONCUR.



