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SULLIVAN, PRESIDING JUSTICE, FOR THE COURT:

1. In thisinsurance coverage dispute, we consider an insurer's gppeal from acircuit court's grant of
summary judgment to a secured creditor in possesson of the assets of anamed insured. The circuit court
found the business insurance policy at issue covered the subject loss and the secured creditor succeeded to
any such coverage pursuant to Article 9 of the UCC. On appedl, the insurer contends there was no
coverage because (1) the policy was effectively modified so as to delete the named insured prior to the date
of loss, and (2) the policy expresdy prohibited atransfer of a named insured's rights without the insurer's
written consent; and dternatively, assuming ar guendo there was coverage under the palicy, (3) the secured
creditor did not succeed to any such coverage by operation of law or otherwise under the applicable
provisons of Article9 of the UCC; and (4) any coverage afforded under the policy should be deemed
excess to the primary coverage afforded under the secured creditor's policies. Finding that factual issues
exis asto whether there was coverage, we hold the grant of summary judgment in favor of the secured
creditor was improper. Accordingly, we reverse thetrid court's judgment, and we remand this case for
further proceedings consistent with this opinion.



STATEMENT OF THE CASE AND SURROUNDING FACTS

2. Thisinsurance coverage dispute originated as a persond injury action filed by Claude Woodward and
Peggy Woodward in Jones County Circuit Court in June 1991, and arising out of the May 31, 1990 motor
vehicle accident involving Claude Woodward and Joseph Trotter. The Woodwards aleged that Trotter,
while acting within the course and scope of his employment with Transamerica Rental Finance Company
d/b/aMagic Rentd ("Transamerica'), was both negligent and grossy negligent in the operation of a
Transamerica vehicle and that such negligence proximately caused the collision between the 1988 Chevy
van driven by Trotter and the vehicle driven by Claude Woodward.

3. While the Woodwards action was pending, Trotter and Transamerica obtained leave to file athird-
party complaint againgt Continental Insurance Company and Firemen's Insurance Company of Newark,
New Jersey (collectively "Continental"). Trotter and Transamerica aleged that should the Woodwards
obtain recovery againg them, then they were entitled to recover from Continental pursuant to a
comprehengve busness insurance policy insuring Corky's Leasing, Inc. ("Corky's Leasing").

4. Corky's Leasing was the predecessor corporation to Transamerica. Previoudy, on June 26, 1989,
Corky's Leasing and Transamerica had entered into a L.oan and Security Agreement pursuant to a
promissory note Corky's Leasing executed payable to Transamericain the amount of $4,950,000. Corky's
Leasing defaulted on the loan, and pursuant to a written "Understanding and Agreement” dated May 17,
1990, and executed by Transamerica and Corky's Leasing on May 18, 1990, Transamerica took
possession of Corky's Leasing's assets, including the 1988 Chevy van.

5. The Woodwards persond injury claims againg Trotter and Transamerica were ultimately settled, and
dismissed with prejudice by the lower court on May 4 and June 12, 1992. In the structured settlement
agreement Transamerica reached with the Woodwards, Transamerica agreed to pay atotal sum of
approximately $2,700,000. The remainder of the case then consisted of Trotter and Transamericas third-
party indemnity action againgt Continental which sought recovery of the $1 million ligbility limits alegedly
afforded under that policy.

6. On November 1, 1995, Transamericafiled its Motion for Summary Judgment seeking recovery of the
$1,000.000.00 in insurance coverage dlegedly provided by the Continenta policy in favor of Corky's
Leasing. Transamericaargued that it qualified as a secured creditor entitled to the insurance proceeds by
operation of law pursuant to Article 9 of the Uniform Commercid Code ("UCC"). Transamerica further
argued it was entitled to receive dl proceeds from Corky's Leasing's insurance policies as a matter of
substantive insurance law.

7. On November 2, 1995, Continentd filed its Motion for Summary Judgment. Continental argued its
insurance policy was not gpplicable to the Woodwards claims againgt Trotter and Transamerica because a
vaid endorsement modifying the policy and deleting both Corky's Leasing as a named insured and Corky's
Leasing's scheduled vehicles, including the 1988 Chevy van, became effective May 18, 1990. Continental
aso alleged that Transamerica had procured replacement insurance coverage effective May 18, 1990, to
cover Corky's Leasing's assts, including ligbility coverage for the 1988 Chevy van. Findly, Continental
claimed that no coverage under its policy could apply here because the policy's "no transfer” clause had not
been satisfied.



8. On January 23, 1997, the court entered its order granting Transamerica's Motion for Summary
Judgment and denying Continentd's Cross-Mation for Summary Judgment. In its order, the court
gpecificaly found: (1) the Continental policy was in effect on the date of the accident and specificaly
covered the vehicle involved in the accident; and (2) Transamerica succeeded to such coverage as a matter
law pursuant to U.C.C. Article 9-207 because "once a secured party has taken possession of the collateral
under default it is protected from accidentd |oss, and any insurance coverage for the repossessed collatera
isfor the benefit of the secured party.” Thereafter, on February 25, 1997, the court entered a judgment on
its January 23, 1997 Order.

9. On February 23, 1997, Continental filed its Motion for Reconsideration and submitted a variety of new
evidence including the affidavit of Ronald Roberts. On May 27, 1997, the trid court denied Continentd's
Motion for Reconsideration.

110. On March 7, 1997, Continentd filed a Motion to Alter or Amend Judgment. In this motion,
Continental raised for the firgt time the issue of whether the "other insurance” provison in its policy goplied
to the ingtant action. On October 6, 1997, the trial court denied Continental's Motion to Alter or Amend
Judgment.

111. On October 10, 1997, Continenta timely filed its notice of gpped to this Court from the following
Orders entered by the lower court:

a Theorder filed on January 23, 1997, granting Transamericas Motion for Summary Judgment and
denying Continenta's Cross-Motion for Summary Judgment;

b. The order/judgment filed on February 25, 1997, ordering Continenta to pay Trotter and
Transamerica $1,000,000.00;

c. The order filed on May 27, 1997, denying Continental's Motion for Reconsideration;

d. The order filed on October 6, 1997, denying Continentd's Rule 59(e) Motion to Alter or Amend
Judgmen.

STATEMENT OF THE LAW

f12. This Court set forth the sandard of review for summary judgment in Aetna Cas. & Sur. Co. v.
Berry, 669 So.2d 56, 70 (Miss. 1996):

The slandard for reviewing the granting or denying of summary judgment is the same sandard asis
employed by the trid court under rule 56(c). This Court conducts de novo review of an order granting
or denying summary judgment and looks at dl the evidentiary matters beforeit- admissonsin
pleading, answers to interrogatories, depostions, affidavits, etc. The evidence must be viewed in the
light most favorable to the party against whom the maotion has been made. If, in this view, the moving
party is entitled to ajudgment as amatter of law, summary judgment should worthwith be entered in
his favor. Otherwise, the motion should be denied. Issues of fact sufficient to require denid of a
motion for summary judgment obvioudy are present where one party swears to one verson of the
meatter in issue and another says the opposite. In addition, the burden of demongtrating that no genuine
issue of fact exigsis on the moving party. That is, the non-movant would be given the benefit of the
doulbt.



Id. (quoting Mantachie Natural Gasv. Mississippi Valley Gas Co., 594 So. 2d 1170, 1172 (Miss.
1992)); see also Caldwell v. Alfalns. Co., 686 So. 2d 1092, 1095 (Miss. 1996).

1123. Continenta argues the lower court erred as a matter of law in granting Transamericas Motion for
Summary Judgment and denying Continental's Cross-Motion for Summary Judgment. Continental contends
the lower court erred in the following particulars:

1. Infinding that the Continenta policy of ligbility insurance wasin effect and gpplicable to Corky's
Leasing and the 1988 Chevy van on the date of the accident (ie. May 31, 1990) notwithstanding the
pre-accident formation of a valid endorsement deleting the same;

2. Infinding that the Continentd policy of liaaility insurance was in effect, goplicable to the subject
loss and available to Transamerica notwithstanding the policy's "no transfer” clause's prohibition
agang the trandfer of anamed insured's rights without Continental's written consent;

3. Alternatively, assuming ar guendo coverage under the Continental policy applied to the subject
loss, in finding that Transamerica succeeded to any such coverage by operation of law or otherwise
under the applicable provisons of Article 9 of the UCC; and

4. Alternatively, again assuming arguendo coverage under the Continenta policy gpplied to the
subject loss, in not finding that the excess clause within the "other insurance’ provison of Continentd's
policy operated to render such coverage excess to the primary coverage afforded under the
Transamerica palicies due to the gpplication of "excluson g" under Section [V4b(3) of the Continental

policy.
.

114. Continentd cdlamsthat Corky's Leasng and Continental reached a"mesting of the minds' in early May
1990 with regard to modification of the Continental policy so asto delete Corky's Leasing as a named
insured, together with al of its scheduled vehicles (including the 1988 Chevy van) effective May 18, 1990.
Continental contends no coverage existed under the Continental policy with respect to either Corky's
Leasing or the 1988 Chevy van on the date of the accident, May 31, 1990. Accordingly, Continenta
complains the lower court committed reversible error in its January 23, 1997, order in finding that the
Continental policy was "in effect on the date of the accident and specificaly covered the vehicle involved in
the accident.”

1115. Transamerica dleges Continentd's argument that its policy had been canceled prior to the date of the
accident iswithout merit for both procedural and substantive reasons. Firt, Transamericaclams
Continenta failed to file the affidavit of Ronald Robertsinto the record prior to the date the summary
judgment was granted, and that, under Mississippi law, no new evidence may be submitted after the entry
of summary judgment unless there are extraordinary circumstances and the evidence is "newly discovered.”
Transamericaclams Continentd failed to demondrate that it had met either of these requirements.

116. Additionally, as a matter of substantive law, Transamerica argues the policy a issue was not canceled
prior to the date of the accident. Transamerica clams Ronad Roberts lacked the authority to cancel the



policy because he was no longer President of Corky's Leasing. Transamerica further contends that even if
Roberts had the authority to cance the policy, he did not do so until after the accident. Transamericadso
clamsthat any ord contract or oral modification of the insurance contract between Roberts and Continental
specificaly required awriting and there was no writing until after the accident.

117. Prior to the May 31, 1990, accident, Corky's Leasing, which operated arental businessin Laurel,
Mississppi, had been listed as one of four named insureds on a comprehensive business liability policy, No.
11 CBP 6055148-91, issued by Continental. Continental maintains this insurance policy was modified
effective May 18, 1990, s0 as to delete Corky's Leasing as a named insured, together with dl of its
scheduled vehicles including the 1988 Chevy van involved in the May 31, 1990, accident.

1118. Specificdly, Continenta clamsthe President of Corky's Leasing, Ronad Roberts, ordly ingtructed his
insurance agent, Paul McPhillips, in a telephone conversation they had in early May 1990 to remove
Corky's Leasing as a named insured under the Continental policy, together with al of its scheduled vehicles,
since Transamerica was foreclosing upon Corky's Leasing's assets and had arranged to provide its own
liability insurance coverage contemporaneous with its foreclosure. Continenta further dlams that avalid,
binding endorsement was immediately created to that effect. Continental aso clamsthe portion of the
premium Corky's Leasing had previoudy paid for coverage under the Continental policy beyond the May
18, 1990, foreclosure date was refunded to Corky's Leasing (i.e., $28, 503.00).

1129. In his deposition testimony, McPhillips testified that Roberts oraly ingtructed him in early May 1990
(either May 1 or May 15) to delete Corky's Leasing and dl of its scheduled vehicles from the Continental
policy effective May 26, 19902 According to McPhillips, Roberts sought to remove Corky's Leasing
from the Continenta policy because Corky's Leasing was being "bought out” by Transamerica. McPhillips
testified that he explained to Roberts "dl you haveto do issign arelease, aloss policy release-or, excuse
me, areease for Corky [sic] to cance them off the policy.” McPhillips further testified that he mailed
Roberts a policy release form "about May 18 or 19" and that Roberts signed and returned the form. In his
affidavit, Roberts atests he signed the form on May 26, 1990. The record is slent as to when McPhillips
received the Sgned document. McPhillips aso testified the written endorsement itself was not mailed until
June 19, 1990. McPhillips damed it is customary in the insurance industry for it to take up to three months
to complete the paperwork on endorsements.

1120. In addition to McPhillips deposition testimony and Roberts affidavit testimony, Continenta directs this
Court's attention to the cancellation request/policy release form signed by Roberts (Sating the effective date
of cancellation was May 18, 1990) and the subsequent written endorsement issued by Continental (also
gtating the effective date of the endorsement was May 18, 1990).

121. Continental argues that under Mississppi law the ora modification to the policy deleting Corky's
Leasing and the 1988 Chevy van wasimmediady binding and effective upon the conclusion of the
telephone conversation which occurred in early May 1990, some weeks prior to the May 31, 1990
accident. Continentd relieson Singing River Mall v. Mark Field's, Inc., 599 So. 2d 938, 946-47
(Miss. 1992), for the proposition that awritten contract, even one that explicitly requires written
modification, may be modified by subsequent ord agreement if the oral modification itsef meetsthe
requirements for acontract. Continental also relieson St. Louis Fire & MarineIns. Co. v. Lewis, 230
So. 2d 580, 582 (Miss. 1970); and Southern Ins. Co. v. Ryder Truck Rental, Inc., 240 So. 2d 283,
287 (Miss. 1970), for the proposition that written contracts of insurance may be modified by subsequent



ora agreement provided the oral modification can be established by satisfactory evidence, and thisistrue
even if the written contract is not thereefter reformed. Continenta dso claims that any mention by ether
McPhillips or the Continental policy asto the eventud inclusion of awritten endorsement to the policy did
not create a condition subsequent so as to preclude the immediate effectiveness and vdidity of the
modification agreed upon.

122. Continental dso claims the fact that the formal written endorsement memoridizing the ord modification
(i.e, ddeting Corky's Leasing and the 1988 Chevy van from the Continental policy effective May 18,

1990) was not officialy incorporated into the policy until after the occurrence of the accident does not ater
its previoudy agreed upon, pre-accident effective date. Accordingly, Continental assarts that neither the
date Roberts actudly signed the cancellation request nor the date the forma written endorsement became
part of the policy are determinative of the actud effective date of the modification. In support of this
argument, Continenta cites Turbo Trucking Co., Inc. v. Those Underwriters at Lloyd's of London,
776 F.2d 527, 529 (50 Cir. 1985) for the proposition that an oral modification to an insurance contract
can be effected (and is valid and binding) as of the date of the ord modification even though the actua
document memorializing the agreed upon modification is not findized until a subsequent dete.

1123. In addition, Continental claims evidence that the modification was supported by sufficient

consderation may be found in the fact that Continenta refunded Corky's Leasing's unearned premium in the
amount of $28,503.00.(2) Continental cites Krebs v. Strange, 419 So. 2d 178, 181-82 (Miss. 1982), for
the proposition that an ord modification to an insurance policy is deemed to be effective without a forma
writing if supported by consderation.

24. Transamerica claims Continenta's first argument, that the Continental policy had been modified prior
to the date of the accident, is both procedurdly and substantively defective. First, Transamerica complains
that Continentd failed to submit the affidavit of Ronad Roberts and other documents into the record until
after the tria court had rendered its judgment on both Transamerica and Continenta's summary judgment
moations, and therefore, submission of this evidence was untimely. Transamerica clams that under
Mississippi law, no new evidence may be submitted after the entry of summary judgment unless there are
extraordinary circumstances and the evidence is "newly discovered.” Transamerica clams Continental failed
to demondtrate that it had met either of these requirements, and therefore, Continental should not be
alowed to introduce new evidence with its Motion for Reconsideration. In support of this argument,
TransamericacitesNLRB v. Jacob Edecker, 569 F.2d 357, 363 (5th Cir. 1978) (stating "newly
discovered evidence must be evidence in existence to which a party was excusable ignorant, discovered
after trid") and severd cases from other jurisdictions. See Morgan v. Harris Trust & Savings Bank of
Chicago, 867 F.2d 1023 (7t" Cir. 1988); Preato v. Storer Communications, Inc., 152 F.R.D. 654
(N.D. Fla. 1994); Greavesv. Greaves, 121 B.R. 234 (N.D. IIl. 1990).

125. In reply, Continental maintains the proof it filed with the tria court in support of its Mation for
Recongderation does not condtitute "new evidence," but rather, "additiond evidence' on legd theories
dready advanced in its Cross Mation for Summary Judgment. Continental also argues the authorities rlied
on by Transamerica do not represent controlling Missssppi legd authority, and the facts and circumstance
of theingtant case make those rulings inapplicable. With respect to Roberts affidavit, Continental
acknowledges that the affidavit represented the firgt testimonia evidence in the case from Roberts but clams
the matters stated in Roberts affidavit did not present any nove factuad positions and should not be
characterized as "new evidence." Counsd for Continentd further represents to this Court that diligent



investigative efforts were made to locate Roberts before the tria court rendered its judgment but such
efforts proved unsuccessful.

1126. At the hearing on Continental's Motion to Reconsider, Transamerica argued that Robertss affidavit
and other documents submitted by Continental should not be considered because they were not timely filed.
However, Transamericadid not file amotion to strike those documents. This Court has held that "[w]here
the party againg whom a motion for summary judgment is made wishes to attack one or more of the
affidavits upon which the motion is based, he must file in the trid court a motion to drike the effidavit." Hare
v. State, 733 So. 2d 277, 285 (Miss. 1999) ; Travisv. Stewart, 680 So. 2d at 217 (Miss. 1996)
(quoting Brown v. Credit Ctr., Inc. 444 So. 2d 358, 365 (Miss. 1984)). "Failure to file the motion to
srike condtitutes waiver of any objection to the affidavit.” Travis, 680 So. 2d at 217-18. A party opposing
summary judgment must be diligent. Hare, 733 So. 2d at 285 (citing Grisham v. John Q. Long V.F.W.
Post, 519 So. 2d 413, 415 (Miss. 1998)). Transmamerica made no other objection than the one at the
hearing until its argument in its brief before this Court. Therefore, we hold that since Transamericafaled to
fileamotion to srike these documents, it has waived any objection to them now.

27. Our holding is further supported by the lower court's failure to indicate on the record whether it
consdered the new materid, including Robertss affidavit. The record reveas that at the conclusion of the
hearing, the court denied Continental’'s Motion to Reconsder, but there is no mention as to whether the
court had consdered the new materid or rgjected it as untimely. The court's written order denying the
motion is aso slent in this respect. In the absence of an expression by the court, we will assume the court
consdered the new materids, and we will consider them aswdll.

1128. With this procedura issue resolved, we now examine the merits of Continental's claim that the policy
at issue was no longer in effect and gpplicable to Corky's Leasing as of the date of the accident (i.e., May
31, 1990). According to Continental, Roberts and M cPhillips reached abinding oral agreement to modify
the policy so asto delete Corky's Leasing as named insured, together with dl its scheduled vehicles, and
their agreement contemplated the effective date of the modification was to be the date on which
Transamerica repossessed Corky's Leasing's assets and took over operation of Corky's Leasing's rental
business (i.e,, May 18, 1990).

1129. In response, Transamerica asserts Roberts lacked authority to "cancd™ the policy because he was no
longer the President of Corky's Leasing. Transamerica further contends that even if Roberts had the
authority to cance the policy, he did not do so until after the accident. Transamerica dso clams that any
ora contract or ord modification of the insurance contract between Roberts and Continental specificaly
required awriting and there was no such writing until after the accident.

1130. First, Transamerica asserts Roberts had no authority to cancel the policy after May 17, 1990, because
he was no longer the President of Corky's Leasing. In support of this argument, Transamerica quotes
portions of the affidavit testimony in which Roberts attests that he was President of Corky's Leasing "from
Jduly, 1989 until May 17, 1990," and that "on May 18, 1990" Transamerica "took possession of Corky's
collateral and assets." Accordingly, Transamerica submits that as of May 18, 1990, Roberts was no longer
President of Corky's Leasing, and therefore, he lacked authority to cancel the policy. Asto Roberts
testimony that on May 26, 1990, he signed the release form, Transamerica argues this was eight days after
Transamericatook possession of Corky's Leasing's assets, and therefore, Roberts had no authority to
cancd the palicy.



131. We disagree. Corky's Leasing did not cease to exist when its assets were acquired by Transamerica
(i.e, May 18, 1990). Rather, Corky's Leasing continued to exist until the date its corporate authority was
adminigratively revoked (i.e., March 5, 1991), and Roberts continued as its President until that time.
Therefore, we hold that Roberts retained authority to remove Corky's Leasing as a named insured under the
Continenta policy during the time period in question (i.e., May 1990). The issue then becomes whether
Roberts did, in fact, effectively modify the policy prior to the May 31, 1990 accident.

1132. Transamericas postion is that if Roberts effectively canceled the policy, he did not do so until after the
accident occurred. Transamerica argues McPhillips advised Roberts that any request for cancellation had to
be in writing, and thus, Roberts pre-accident telephone conversation with McPhillips cannot be construed
as an ord modification of the insurance policy. In support of this argument, Transamericarelies on the
deposition testimony of McPhillips, in which Continental's agent stated he did not fax a cancellation or
release form to Roberts until either June 13 or June 18, 1990, and before faxing the form, he had not
received any written request for cancellation from Roberts. Transamerica argues this portion of McPhillipss
testimony reveals Continental could not possibly have received any written request to cancedl the insurance
policy until at least two weeks after the accident.

133. Inreply, Continenta asks this Court to consder what the controlling policy conditions provided in
order for a named insured to effect a change in the terms of the palicy (i.e., deletion of Corky's Leasing and
the 1988 Chevy van). Under the section of the Continenta policy entitled "Common Policy Conditions,” the
following provisions appear:

A. Cancdlation

1. The firg Named Insured shown in the Declarations may canced this policy by mailing or ddivering
to us advance written notice of cancdllation.

kkhkkkkhkhkkhkhkkhkhkkhkhkkkk*x

4. Notice of cancdlation will state the effective date of cancellation. The policy period will end on that
date.

5. If thispolicy is canceled, we will send the first Named Insured any premium refund due. If we
cancd, the refund will be pro rata. If the first Named Insured cancels, the refund may be less than pro
rata. The cancdllation will be effective even if we have not made or offered the refund.

kkhkkkkkkkhhkkkhkkhkkhkhkkkkx

B. Changes

This policy contains dl the agreements between you and us concerning the insurance afforded. The
firs Named Insured shown in the Dedaraions is authorized to make changes in the terms of this
policy with our consent. This policy's terms can be anended or waived only by endorsement issued
by us and made a part of this palicy.

(emphasis added). According to Continental, Roberts did not request that the entire policy be canceled,
only that a"change’ in its terms be made (i.e., deletion of Corky's Leasing and its scheduled vehicles from
the palicy). Continenta notes the policy remained in effect with respect to the three named insureds not



affected by Transamerica's foreclosure action. Continental further assertsthat al the requirements set forth
within the policy conditionsto effect a"change’ in the policy (as opposed to "cancdlation) were satisfied
by the pre-accident phone conversation between Roberts and McPhillipsin early May 1990 and the
required endorsement was subsequently issued by Continental and made part of the policy.

1134. The written endorsement states May 18, 1990, as its effective date. Continental also argues that the
endorsement's post-accident issuance date does not ater its pre-accident effective date (i.e., May 18,
1990). In support of this argument, Continental notes that in addition to the subject endorsement, the
Continenta policy has some thirteen other policy endorsements which concern changes in the policy
requested by the named insured, and al of them reflect an effective date prior to the dete each of the
endorsements formally became part of the policy. According to Continenta, McPhillips touched upon thisin
his testimony when he explained that a three-month delay in having the endorsement issued and it formaly
becoming part of the palicy is customary in the insurance industry. Therefore, Continental concludes the
effective date of the change (i.e., May 18, 1990) which appearsin both the policy release form and the
written endorsement controls, meaning there was no coverage afforded under the policy applicable to the
May 31, 1990, loss.

1135. According to Transamerica, Continental's own actions indicate that it did not intend to oraly modify
the policy prior to the date of the accident (i.e. May 31, 1990). First, Transamerica argues the fact that the
policy release form Continental attached to its Motion for Reconsideration (alegedly prepared by
Continentd after the accident) contained a Sgnature line for "Transamerica' evinces that Continental
believed the policy was till in effect and Continenta believed Transamerica was entitled to the proceeds of

the policy.

1136. In reply, Continental argues the policy release form does not contain a sgnature line for Transamerica
Continental claims Transamerica's name was only included &t the bottom of the form to show the reason for
Corky's Leasing's "cancellation request,” and that was because Transamerica was the source from which
replacement insurance for Corky's Leasing's former assets had been written.

1137. Second, Transamerica asserts that Continenta was still seeking premium payments for the Corky's
Leasing's policy some four days after the accident, and this, too, is evidence that the policy had not been
canceled at the time of the accident. Specificdly, Transamerica cites to the deposition testimony of O. L.
Fitzpatrick, an agent of Transamerica, in which he testifies that McPhillips, called him on behaf of
Continentd to inquire whether Transamericawould be paying the deven thousand dollar premium that was
due at thet time,

1138. In reply, Continental claimsit did not seek premium payments from Transamericain June 1990.
Continental explains that McPhillips telephoned a Transamerica officid in early June 1990, to inquire
whether Transamericawould assume responsibility for any earned premiums which might be due on the
policy. Continental clams that at that time, McPhillips knew that Transamerica had assumed control of
Corky's Leasing's assets, and athough he understood that Corky's Leasing and its scheduled vehicles had
been deleted from the policy, McPhillips did not understand then that Transamerica had procured from
other sourcesits own replacement liability coverage for the assets it had foreclosed upon.

1139. The summary judgment motion is the only pretrid motion which dlows the Court to "go behind the
pleadings' and consder evidence such as admissons, answers to interrogatories, depositions, and affidavits.
Lattimore v. City of Laurel, NO. 98-CA-00331-SCT, 1999 WL 233867, at *1 (Miss. Apr. 22, 1999).




If this examination indicates there is no genuine issue of materid fact, the moving party isentitied to a
judgment as a matter of law. I d. (citing Newell v. Hinton, 556 So. 2d 1037, 1041-42 (Miss. 1990)). In
reaching this determination, the Court examines affidavits and other evidence to determine whether atriable
issue of materid fact exigs. 1d. Our purpose is not to resolve such anissue. 1 d. For, we cannot try issues of
fact on a Rule 56 motion; we may only determine whether such issues exist. Yowell v. James Harkins
Builder, Inc. 645 So. 2d 1340, 1343-44 (Miss. 1994) (quoting Brown v. Credit Ctr., Inc. 444 So. 2d
358, 362 (Miss. 1983)). The motion for summary judgment, while designed to expose "sham™ clams and
defenses, should not be used to circumvent atrid on the merits where there are genuine issues of materid
fact. M.R.C.P. 56 cmt.

140. In Singing River Mall, 599 So. 2d at 946-47, this Court stated as follows:

In a contract which purports to be complete, prior or contemporaneous negotiations are merged into
the completed contract. A written contract, however, even one that explicitly requires written
modification may subsequently be ordly modified. To determine whether or not a written contract
anticipates ora modification, one must look to the "four corners' of the contract. The question of
whether or not the parties waived the requirement of awriting isajury question.

For a subsequent agreement to modify an existing contract, the later agreement mug, itsalf, meet the
requirements for avalid contract. Since a contract modification must have the same essentidls as a
contract, a binding post-contract agreement must fulfill the requirements of a contract regardless of
whether a party characterizes it as amodification or a stand-alone contract.

(citations omitted).

141. Examining the contract & issue here, we find different requirements to effect a"change’ in the terms of
the policy as opposed to acancdlation” of the policy. All that is required to effect a"change’ in the terms
of the policy is the named insured's expression of intent to make a change, the insurer's consent thereto, and
an endorsement issued by Continenta. However, to effect a"cancelation” of the policy, advance written
notice of the insured's intent to cancel the policy is required.

142. McPhillips testified that he explained to Roberts "dl you have to do issSgn arelease, aloss policy
release-or, excuse me, ardease for Corky [Sic] to cancd them off the policy” (emphasis added). Roberts
testified that he sgned a policy release form on May 26, 1990. Based on the testimony of Continental's
own agent and Corky's Leasing's President, we find it was the understanding of both parties that the
Continenta policy required a Sgned written request in order for Roberts to effectively remove Corky's
Leasing as a named insured together with its scheduled vehicles.

1143. The question then becomes whether the policy release form signed by Roberts satisfied the
requirement for awriting or whether the parties agreed to waive the writing requirement. In his affidavit,
Roberts testified he signed a policy release form on May 26, 1990, several days prior to the accident.
Conggent with this testimony, McPhillips testified on direct examination that he mailed Roberts a policy
release form "about May 18 or 19." However, on cross examination, McPhillips testified he did not fax a
policy release form to Roberts "until either June 13 or June 18." We find this conflicting testimony to be
problematic. Also problematic is the fact that the document relied on by Transamerica to suggest the policy
release form bore anillegible fax date of either June 13 or June 18 was not made part of the record.



1144. Also of concern are the conflicting accounts as to what transpired during the course of the telephone
conversation between Roberts and McPhillipsin early May 1990. According to Transamerica, McPhillips
oraly advised Roberts there would be no vaid modification of the policy until Continenta received a written
request for cancellation. Thereis no evidence in the record as to when Continenta recelved the signed
request. We know only that Roberts claims he signed the request on May 26, 1990. Continental, on the
other hand, claims Roberts and McPhillips reached an ord agreement to modify the existing written contract
(i.e., the parties waived the requirement of awriting). The question of whether the partieswaived the
requirement of awriting isajury question. Singing River Mall Co., 599 So. 2d at 946.

CONCLUSION

1145. Numerous factud issues exist which prevent a determination as to whether the Continental policy was
effectively modified so as to remove Corky's Leasing and its scheduled vehicles prior to the May 31, 1990
accident. Accordingly, the Circuit Court's judgment is reversed, and this case is remanded for further
proceedings cond stent with this opinion.

6. REVERSED AND REMANDED.

PRATHER, CJ., PITTMAN, P.J., BANKS, SMITH, MILLS, WALLER
AND COBB, JJ., CONCUR. McRAE, J., DISSENTSWITH SEPARATE
WRITTEN OPINION.

McRAE, JUSTICE, DISSENTING:

147. In reveraing and remanding this case, the mgority cites the conflicting testimony surrounding the
insurance release form as " problematic” and one for the jury. What may prove to be more problemdtic isthe
mgjority's decision which in essence alows an insurance company the opportunity to deny or cance
coverage after an accident. Accordingly, | dissent.

1148. This case gppears to be one of law, with little or no conflicts of fact for ajury to decide. At best, the
factsin this case show that Roberts requested an endorsement prior to the accident. However, no
cancellation of the policy occurred until Continental's agent faxed Roberts a copy sometime between June
13-18, approximately two weeks after the accident. The plain language of the policy providesthat it cannot
be cancdled unless in writing. Therefore, Corky's Leasing and its scheduled vehicles were under coverage
a the time of the accident on May 31, 1990.

149. Pursuant to Miss. Code Ann. 8§ 63-15-43(6)(a) (1996), the liability of an insurance company "shal
become absolute whenever injury or damage covered by said motor vehicle liability policy occurs; said
policy may not be canceled or annulled asto liability by any agreement between the insurance
company and the insured after the occurrence of theinjury or damage. . . ." (emphass added). To
alow an insurance company to deny coverage when it has accepted the premium on a policy and the
insured has relied on its protection is unjust and clearly againgt public policy. Bland v. Bland, 629 So.2d
582, 589 (Miss. 1993)(citing Gulf Guar. LifeIns. Co. v. Kelley, 389 So.2d 920 (Miss.1980)(court
held insurer was estopped from canceling insurance policy when decedent died only days after obtaining
insurance, in spite of contract that clearly provided for such cancellation within 90 days of agreement).

160. Thetrid judge was correct in granting summary judgment. The circuit court correctly found the



business insurance policy at issue covered the subject loss and the secured creditor succeeded to any such
coverage pursuant to Article 9 of the UCC. Accordingly, | dissent.

1. According to Continental, while Roberts specified to McPhillips the date of May 26, 1990, as the
effective date for the endorsement, McPhillips later learned from Transamerica officids that the actua
foreclosure date was to be May 18, 1990, and the endorsement was changed to reflect this earlier date.

2. However, there is no evidence in the record that Continental refunded Corky's Leasing's unearned
premium.



