IN THE SUPREME COURT OF MISSISSI PPI
NO. 1998-SA-01185-SCT
SELMA P. DAVIS
V.
PUBLIC EMPLOYEES RETIREMENT SYSTEM

DATE OF JUDGMENT: 08/18/1997

TRIAL JUDGE: HON. W. SWAN YERGER

COURT FROM WHICH APPEALED: HINDS COUNTY CIRCUIT COURT

ATTORNEY FOR APPELLANT: DAVID WAYNE BARIA

ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: MARY MARGARET BOWERS

NATURE OF THE CASE: CIVIL - STATE BOARDS AND AGENCIES

DISPOSITION: AFFIRMED - 11/4/1999

MOTION FOR REHEARING FILED:

MANDATE ISSUED: 11/29/99

BEFORE PITTMAN, P.J., MILLSAND WALLER, J3J.
MILLS, JUSTICE, FOR THE COURT:

1. This case comes on gpped from the Circuit Court of the Firgt Judicid Circuit of Hinds County, where
the lower court affirmed the Board of Trustees of the Public Employees Retirement System (PERS)
decison on August 18, 1997, holding that: 1) Thereis no dispute that William Davis Sgned the gpplication
for adisability retirement benefit; 2) The gpplication Sgned by William Davis shows that the maximum
monthly benefit option was sdected instead of the option providing a spousd death benefit; 3) Following the
receipt of the gpplication for adisability retirement benefit, PERS sent William Davis an "awards | etter”
informing him of the amount the benefit he would receive each month; 4) The law prohibited a changein the
benefit option once the first check was cashed; 5) William Davis was provided an estimate of benefits
indicating the amount of the benefits payable under each of the options available before making a selection;
6) William Davis received a disahility benefit under the maximum monthly option, which he had sdlected,
from January 1, 1989 through June of 1992; 7) Sdma Davisis not entitled to posthumoudy change the
option sdected by William Davis on his gpplication for a disability benefit; and 8) The PERS decison was
based on substantia evidence that was neither arbitrary or capricious. Aggrieved, Mrs. Davis gppedsto
this Court, assgning as error the following pertinent issue,

| SSUE

WHETHER THE PUBLIC EMPLOYEES RETIREMENT SYSTEM BOARD OF
TRUSTEES DECISION TO DENY SPOUSAL BENEFITSIS SUPPORTED BY
CREDIBLE EVIDENCE.



FACTS

2. William E. Davis, the deceased hushand of Sdma P. Davis, was an employee of the Missssippi Fair
Commission when he became unable to work because of medica problems. Upon the request of the Davis
family, an gpplication and estimate of benefits was provided to Mr. Davis by PERS. The letter enclosed
with the gpplication and estimate of benefitsinformed Mr. and Mrs. Davis of a decision they would have to
meake regarding the benefit options. One option was for Mr. Davis or another beneficiary to receive the
maximum monthly benefit alowance only during the remaining life of Mr. Davis. An dterndtive option was
for Mrs. Davis or another beneficiary to receive areduced monthly alowance during the life of Mr. Davis,
in addition to a spousa desth benefit remaining for any named beneficiary upon the demise of Mr. Davis.
Mrs. Davis acknowledged that the estimate of benefits included a detailed breakdown of the amounts
payable under each available option.

113. PERS subsequently received the application for disability benefits, and Ms. Johnnie Shook, a PERS
andys, processed the necessary paperwork for the disability benefit sdlected by Mrs. Davis. Initidly, Mr.
and Mrs. Davisfailed to complete the relevant part of the application, and mailed the gpplication to PERS
without making a benefits selection. However, Mrs. Davis did acknowledge that she and her husband had
been provided an estimate of benefits, that they were aware of the different options, and that the estimate
included the amount of benefit payments under both the maximum option and the reduced monthly option.
Mrs. Davis had authority to handle Mr. Daviss business during the rlevant period of time, including the
authority of making sgnatures on Mr. Daviss behdf, but the sgnature on the disability application
containing the maximum monthly benefit option isthat of Mr. Davis.

4. Mr. and Mrs. Davis subsequently visited with Ms. Shook at the PERS office to remedy the incomplete
section of the application regarding benefits options. Here lies the main point of confusion and dispute giving
riseto thislitigation. Mrs. Davis contends that they initidly sdected the maximum option not providing for
spousal deeth benefits, dlowing more available benefit payments for mounting medica expenses, but that
they later changed their minds and selected the option which would provide spousa deeth benefits with a
reduced monthly benefit. Mrs. Davis argues that Ms. Shook completed the application in accordance with
ther ingructionsin the first ingtance but then migtakenly forgot to change the benefits section in amanner
congstent with their changed sdlection of spousal degth benefits.

5. PERS contends that the initid sdlection of the maximum monthly benefit option was made by Mr. and
Mrs. Davis and was not made by Ms. Shook. PERS argues that Shook did not make any modification to
the benefits option because a request was never made before the first check was cashed. According to
PERS, the relevant benefits portion of the application was completed at the time Ms. Shook received the
gpplication, and Mr. and Mrs. Davis did not change their minds because they needed the maximum amount
of money available for medical expenses.

6. An "awards letter" was then mailed from PERS to Mr. Davis confirming gpprova of retirement benefits
and expresdy dteting that Mr. Davis had selected the maximum monthly benefit option of $892.67 and not
the reduced benefit plan with spousal degth benefits. The letter specificaly stated that the maximum monthly
benefit option had been sdected, and that "no changes may be made in sdlection of option except as
provided in Section 25-11-115, Mississippi Code of 1972." Mr. Davis cashed the first check he received
based on the maximum monthly benefit option, and the remaining monthly checks were received and cashed
by Mr. or Mrs. Davis over aperiod of approximately forty-one (41) months. Mr. Davis died on May 23,



1992.

117. After the desth of Mr. Davis, PERS notified Mrs. Davis twice that no other benefits were available
under the maximum benefit option sdlected and advised her that the check mailed the month after her
husband's death needed to be returned. Mrs. Davis waited approximately seven (7) months after her
husband's death to communicate her position that the maximum monthly benefits option was incorrectly
made on the application, and PERS responded by letter repeating its position that the original option
seected could not be posthumoudy modified. PERS subsequently wrote to Mrs. Davis again confirming the
fact that no modification or request for modification was made before Mr. Davis cashed the first check, that
the option could not be changed according to the PERS law.

8. In April of 1993, Mrs. Davis contacted the office of Governor Kirk Fordiceto assst her in the
acquigtion of spousa death benefits. The matter was delegated to the Office of the Ingpector Generd, and
areport was issued in February of 1996. The report makes observations regarding specific dlegations:

1) The benefits section of the application was completed by Ms. Roby, the PERS andyst.

2) Thereis nothing in the PERSfile of Mr. Davis indicating when, if ever, he recaived the documents
representing benefit caculations made by PERS.

3) The sgnature of William Davis on the PERS application was notarized 17 days after he actudly
sgned the form, and that materid parts of the application were inserted erroneoudy after Davis Sgned
and in his absence.

4) PERS failed or refused to correct the error once it was discovered or discuss the possible error
with Mrs. Davis a the time the first check was received by Davis.

5) The file on Davis wasincomplete, in error and fails to support the position expressed by PERS in
various correspondence.

6) The medica condition of Mr. Davis and the stressful circumstances surrounding the involvement of
Mrs. Davis rendered them unable to fully understand the options available to them or the
consequences of their decison.

9. While the Inspector Genera may have had reservations about the procedura actions of PERS in this
process, he did not make an unequivoca finding that the evidence upon which this case rests was lacking
credibility. He merdy suggested that PERS review itsfile and enter afina adminigtrative decison regarding
the Davis claim according to PERS regulations. A final adminigrative decision unfavorable to Mrs. Davis
was rendered in letter from the Executive Director's office. She proceeded to prosecute her appea before
the PERS Claims Committee.

1120. Upon affirmance of the decision before the Claims Committee, Findings of Fact and Conclusions of
Law were submitted to the PERS Board of Trustees. The PERS Board of Trustees entered an Opinion and
Order denying the Davis request to posthumously change the option sdlected by Mr. William Davisin

1988. Mrs. Davis then pursued an gpped in the Circuit Court of the Firgt Judicid Didtrict of Hinds County.
On August 18, 1997, the circuit court entered an Order affirming the Opinion and Order of the PERS
Board of Trustees. Mrs. Davis, being aggrieved by the decison of the circuit court, prosecutes her apped
to this Court.



DISCUSSION

WHETHER THE PUBLIC EMPLOYEES RETIREMENT SYSTEM BOARD OF
TRUSTEES DECISION TO DENY SPOUSAL BENEFITSIS SUPPORTED BY
CREDIBLE EVIDENCE.

111. Where an employee has ingtituted an apped of afina agency decison to the proper circuit court, the
scope of the this Court's review of the circuit court shal be limited to areview of the record made before
the agency or hearing officer to determineif the action is unlawful for the reason that it was. @) Not
supported by substantia evidence; b) Arbitrary or capricious; or €) In violation of some statutory or
condtitutiond right of the employee. Young v. Mississippi State Tax Comm'n, 635 So. 2d 869, 874
(Miss.1994) (citing Bertucci v. Mississippi Dep't of Corrections, 597 So. 2d 643 (Miss.1992)).

f12. The stlandard of review for this Court from an administrative decision of an agency or board is aso set
forth in Rule 5.03 of the Uniform Circuit and County Court Rules. The scope of review is limited to whether
the find PERS determination was: 1) Supported by substantial evidence; or 2) Arbitrary or capricious; or
3) Beyond the powers of the Board to make; or 4) Violated a statutory or congtitutiona right. Brinston v.
Public Employees Retirement Sys., 706 So. 2d 258, 259 (Miss.1998); Sprouse v. Mississippi
Employment Sec. Comm'n, 639 So. 2d 901 (Miss.1984). This Court may not substitute its own
judgment for thet of the agency which rendered the decison, nor may we re-weigh the facts of the case. 1d.
at 259 (citing Mainstream Sav. & Loan Ass'n v. Washington Federal Sav. & Loan Assn, 325 So.
2d 902 (Miss.1976)). A rebuttable presumption exists in favor of PERSs decision, and the employee
seeking the bendfit, Mrs. Davis, is left with the burden of proving the contrary. Brinston, at 260 (citing
Mississippi Comm’'n on Envt'l Quality v. Chickasaw County Bd. of Supervisors, 621 So. 2d 1211
1215 (Miss.1993)).

1113. Should the record and proceedings below reflect a decision wholly unsupported by any credible
evidence, we would regard that decision as contrary to law and subject to modification or reversa.
Chandler v. City of Jackson Civil Serv. Comm'n, 687 So. 2d 142, 144 (Miss.1997) (citing Gill v.
Mississippi Dep't of Wildlife Conservation, 574 So. 2d 586, 591 (Miss.1990)). We are thusin our
familiar pogition of judicid review of adminigtrative processes wherein we may interfere only where the
board or agency's decison is arbitrary and capricious, accepting in principle the notion that adecision
unsupported by any evidenceis by definition arbitrary and capricious. 1 d. But such instances arerare,
because this Court has stated:

Our courts are not permitted to make adminigirative decisons and perform the functions of an
adminidrative agency. Adminigrative agencies must perform the functions required of them by law.
When an adminigirative agency has performed its function, and has made the determination and
entered the order required of it, the parties may then gpped to the judicia tribuna designated to hear
the apped. The gpped isalimited one, however, since the courts cannot enter the field of the
adminigrative agency.

Mississippi State Tax Comm'n v. Mississippi - Alabama State Fair, 222 So. 2d 664, 665
(Miss.1969).

114. Miss. Code Ann. Section 25-11-115(2) (1972) provides in pertinent part:



(2) No change in the option sdlected shdl be permitted after the member's desth or after the member
has received hisfirg retirement check except as provided in Section 25-11-127...

115. In light of pertinent case law and statutory authority viewed in connection with the specific facts of this
case, PERS and the circuit court below made the correct determination in denying the benefits. The circuit
court concluded:

1) The Board of Trustees of the Public Employees Retirement System, by unanimous vote, entered
its Opinion and Order in this action on December 17, 1996, denying the request of Mrs. Davisto
posthumoudy change the option sdlected by her deceased husband on his application for disability
retirement benefits.

2) Mrs. Davis argued that Mr. Davis did not select the disability retirement benefit option that is
shown on his application and that PERS decision was based primarily on an consideration of an
affidavit that was improperly submitted and considered. However, there is no dispute that Mr. Davis
signed the application, and even without deciding whether the aforesaid affidavit was improperly
considered, the record in this action contains other substantial evidence to support PERS decision.

3) The application for disability benefits that Mr. Davis Sgned and submitted to PERS shows he
selected a maximum monthly benefit option instead of the option of a reduced monthly benefit with an
additional spousa death benefit.

4) After Mr. Davis submitted his gpplication to PERS, PERS responded with an "awards letter” that
Specified the amount of money Mr. Davis would receve each month and the fact that the law under
which PERS is governed precludes a change in the option selected by Mr. Davis after his death or
after the first benefit check is cashed.

5) Prior to Mr. Davis selecting a disability benefit option, PERS provided to Mr. and Mrs. Davisan
estimate of benefits which specified the amounts that would be paid under the various available
options

6) From January 1, 1989, through June, 1992, Mr. Davis received monthly disability retirement
benefits in the amount payable under the option for maximum benefits that he selected.

7) Now, after Mr. Davis has died, Mrs. Davis wants to posthumoudly change the original option
selected by Mr. Davis on his gpplication for disgbility retirement benefits.

116. Regarding the firgt finding, it is clear that the circuit court consdered dl of the procedures, hearings and
arguments which occurred before the PERS Board of Trustees made afina decison denying Mrs. Davisa
posthumous disability modification. The record indicates that these congderations were not taken lightly by
PERS, as acomprehensive review of the entire saga was made by the Inspector Generd of Mississippi.
The Legidative intention behind Section 25-11-115(2) is that a choice regarding disability retirement
benefits is a very important decison not to be taken as a mere afterthought by any state employee,
regardless of whether they are young or old, in good hedlth or bad. An employee must take into
consderation the present and future financia needs of themsdlves and their dependants, and can not change
his or her decison in mid-stream to maximize benefits. By the same token, this Court does not take lightly
the find adminidrative decison of astate agency. The scope of review islimited to the record made before
the agency in determining whether the action was unlawful because of unsubgtantia evidence, an arbitrary or



capricious decision, or aviolation of some statutory or conditutiond right. Young, 635 So. 2d at 874. A
rebuttable presumption in favor of the benefit denid arose in favor of PERS after the find determination,
placing the burden squarely on the shoulders of Mrs. Davisto overcome. Brinston, 706 So. 2d at 260.

1117. The second conclusion by the circuit court addresses the contention of Mrs. Davis that her husband
did not select the maximum monthly benefit option and that the PERS decision was improperly based on an
affidavit that was subsequently impeached. The decisions made by the PERS Claims Committee and Board
of Trustees were adminigtrative actions, and as such, were not bound by strict adherence to rules of
evidence, absent extraordinary circumstances. New South Communications, Inc. v. Answer [ owa,
Inc., 490 So. 2d 1225, 1227 (Miss.1986). While the right of cross examination is a hallmark of American
jurisprudence, and the affiant, Ms. Shook was not present, cross examination is not an absolute right carved
in stone for administrative cases. Central Freight Lines, Inc. v. United States, 669 F.2d 1063 (5t" Cir.
1982). Additiondly, the circuit court found that the record in this action contains other substantia evidence
supporting the PERS Board of Trustees decision.

118. The third finding of the circuit court isthat Mr. Davis selected the maximum monthly benefit option
ingtead of areduced monthly benefit with an additiona spousal degth benefit. Thisis an issue that was
consdered by the adminigrative Claims Committee of PERS and the Inspector Generd, reconsidered by
the PERS Board of Trustees, and affirmed after even further consideration of the Triad Court. The
procedural actions and substantive decisons of PERS in this case were an adminidtrative requirement of
law. Mississippi State Tax Comm'n, 222 So. 2d a 665. When PERS made the find administrative
decison, Mrs. Davis exercised her right to apped, but that right is limited by the unwillingness and
impropriety of courtsto enter the fidd of the adminigtrative agencies, reflecting the generd doctrine of
separation of powers between the executive and judicial branches of state government. 1d. Judicia
deference for valid administrative decisions based on reasonable consderations, not necessarily perfection,
arises from the redigtic limitations of our court system in reviewing every minute detall in the executive
branch of state government.

1129. The fourth conclusion drawn by the circuit court isthat after Mr. Davis submitted his application to
PERS, PERS responded with an "awards letter” specifying the amount of money Mr. Davis would receive
each month, along with the recognition that the law under which PERS is governed precludes achangein
the option sdlected by Mr. Davis after his death or after the first benefit check is cashed. Mrs. Davis
properly asserts that the appeal process from the find PERS decision is governed by Miss. Code Ann. §
25-11-120(2)(1999), which statesin relevant part:

(2) Any individua aggrieved by the determination of the board may gpped to the Circuit Court of the
Firgt Judicid Didrict of Hinds County, Missssppi, in accordance with the Uniform Circuit Court
Rules governing gpped s to the circuit court in civil cases. Such gpped shal be made solely on the
record before the board and this procedure shal be the exclusive method of appeding determinations
of the board.

1120. Application of the stlandard of review st forth in Rule 5.03 of the Uniform Circuit and County Court
Rules limits the scope of judicia review to the question of whether the find PERS benefit decison was
supported by subgtantid evidence, arbitrary or capricious, or in violation of some statutory or congtitutional
right of the employee. Brinston, 706 So. 2d at 259. Congdering the totality of the record below, both in
the adminigtrative hearings of PERS and in the circuit court, the decision denying modification of the



maximum monthly benefit option is clearly supported by credible evidence and thus not contrary to law or
subject to modification or reversd. Our familiar position of judicid review for adminidrative decisonsis that
we may interfere only when the decison is arbitrary or capricious, leaving avery heavy burden for Mrs.
Davisto carry. Chandler, 687 So. 2d at 591.

121. The remainder of the circuit court findings show that PERS gave notice of benefits to Mr. and Mrs.
Davis before an option was sdlected; that Mr. and Mrs. Davis received the maximum monthly benefit
checks over a period spanning well over three years before Mr. Davis died; and that Mrs. Davis wants to
make a posthumous change of the maximum benefits option selected by Mr. Davis on his gpplication. Mrs.
Davis contends that she and her husband never received the estimate of benefits under the various options,
but there is no dispute that Mr. Davis wanted the maximum monthly benefit and signed the benefit
application. Thereis no dispute that the maximum monthly benefit checks were received and cashed for a
substantid period of time. The only indication from the record that Mr. and Mrs. Davis had changed their
seection from the maximum monthly benefit to a spousa death benefit before cashing the first benefit check
was a"nod of the head" by Mr. Davis. The importance of the benefit decision was well recognized by Mr.
and Mrs. Davis.

122. Section 25-11-115(2) clearly states that the opportunity to modify a benefits selection is waived after
the member's degth or after the first benefit check is cashed, reflecting the gravity and heavy weight of such
achoice. Thereisarebuttable presumption in favor of the action of an administrative agency, and the
burden of proof is upon the one chdlenging its action. Ricks v. Mississippi State Dep't of Health, 719
So. 2d 173 (Miss.1998); Mississippi Dep't of Envt'l Quality v. Chickasaw County Bd. of
Supervisors, 621 So. 2d 1211, 1215 (Miss.1993). Since the record shows that the only indication Mr.
Davis made was a supposed "nodding” of his head, the gpplication of the facts to authoritetive law resultsin
there being an insufficient showing on the part of Mrs. Davis in overcoming the presumption that their
wishes were followed.

1123. The United States Condtitution and the Mississippi Congtitution guarantee the right to due process of
law before an adminigrative agency. U.S. Congt. amend. X1V; Miss. Congt. Art. 3, Section 14. But there is
adigtinction between due process of law and adminigtrative findings of fact, the latter of which is not
required to conform to the gtrict rules of evidence absent extraordinary circumstances. New South
Communicationsv. Answer lowa, Inc., 490 So. 2d 1225, 1227 (Miss.1986). Aslong as adminigtrative
proceedings are conducted in afar and impartia manner, free from any just suspicion, prejudice,
unfairness, fraud or oppression, the findings of fact should not be disturbed. Mississippi State Bd. of
Health v. Johnson, 197 Miss. 417, 19 So. 2d 445, 447 (1944). The record indicates that there was no
dispute between the parties involving the procedure of the PERS hearings, but Mr. and Mrs. Daviswerein
disagreement with the findings of fact. The circuit court below consdered the entire record, both
proceduraly and factudly, determining that the PERS findings were supported by substantia evidence.

124. Subgtantid evidence affords a substantial basis of fact from which the fact in issue can be reasonably
inferred. Delta CMI v. Speck, 586 So. 2d 768 (Miss.1991). And when applied with the relevant Satutes
of Miss. Code. Ann. Sections 25-11-115(2) and 25-11-120(2), the resulting outcome is that there was a
rationd, substantia basis for the circuit court to hold that Mr. and Mrs. Davis knew the maximum monthly
benefit sdection created a substantid risk on the remaining life of Mr. Davis. The potentid future benefits
enjoyed by Mr. Davis were directly proportiond to his remaining life span.



1125. When caled upon to apply statutes to specific factud Situations, we apply the statutes literaly
according to their plain meaning, and there is no occasion to resort to rules of statutory interpretation where
the language used by the legidaure is plain, unambiguous and conveys a clear and definite meaning.
Chandler v. City of Jackson Civil Serv., 687 So. 2d 142, 144 (1997) (diting Jones v. Mississippi
Employment Sec. Comm'n, 648 So. 2d 1138, 1142 (Miss.1995); Marx v. Broom, 632 So. 2d 1315,
1318 (Miss.1994); City of Natchez v. Sullivan, 612 So. 2d 1087, 1089 (Miss.1992); Forman v.
Carter, 269 So. 2d 865, 868 (Miss.1972)). This Court attempts to give a statute the meaning which best
reflects the legidative language and is most consstent with the best statement of policies and principles
judtifying that language. |1 d. a 144. The plain meaning of Section 25-11-115(2) prohibits a change in the
benefits option salected after the death of Mr. Davis or after Mr. Davis received and cashed the first
benefits check under the maximum option. In the case sub judice, both of these events happened prior to
the modification request of Mrs. Davis.

1126. These findings of fact originating in the PERS hearing process and were affirmed in the circuit court
because they were not arbitrary or capricious and were supported by substantial evidence. "Substantia
evidence', like other popular words in statutes, must be accepted in their popular sense and we must
attempt to glean from the gatutes the legidative intent. Chandler, 687 So. 2d at 144 (citing Mississippi
Power Co. v. Jones, 369 So. 2d 1381, 1388 (Miss.1979); Dennisv. Travelers Ins. Company, 234
So. 2d 624, 626 (Miss.1970); Mississippi State Tax Comm'n v. Hinton, 218 So. 2d 740, 742
(Miss.1969)).

CONCLUSION

127. The record before this Court establishes that Mr. and Mrs. Davis, when applying for disability
retirement benefits, made a choice for the maximum monthly benefit option available. This decison
precluded the spousa desth benefit, which was available as an dternative option up until the time that the
first check was cashed or Mr. Davis died, ether of which would have waived the modification opportunity.
The Board of Trustees for the Public Employees Retirement System made a final adminigtrative decison
regarding the allegations set forth by Mrs. Davis and denied her request for a posthumous modification of
the spousal death benefit option. The decison was properly affirmed by the circuit court after considering
the record and the law governing PERS. Accordingly, the judgment of the Hinds County Circuit Court is
affirmed.

128. AFFIRMED.

PRATHER, C.J., SULLLIVAN AND PITTMAN, P.JJ., BANKS, SMITH,
WALLER AND COBB, JJ., CONCUR. McRAE, J., CONCURSIN
RESULT ONLY.



