IN THE COURT OF APPEALS
OF THE

STATE OF MISSI SSIPPI
NO. 1999-CP-00171-COA

MICKEY JEROME WALTON APPELLANT

V.

STATE OF MISSISSIPPI APPELLEE

DATE OF JUDGMENT: 01/05/1999

TRIAL JUDGE: HON. ROBERT G. EVANS

COURT FROM WHICH APPEALED: JASPER COUNTY CIRCUIT COURT

FOR APPELLANT: PRO SE

ATTORNEY FOR APPELLEE: OFFICE OF THE ATTORNEY GENERAL
BY: JEFFREY A. KLINGFUSS

DISTRICT ATTORNEY : DEWITT L. FORTENBERRY JR.

NATURE OF THE CASE: CIVIL - POST CONVICTION RELIEF

TRIAL COURT DISPOSITION: 01/05/1999: MOTION FOR REDUCTION OF SENTENCE:
DENIED

DISPOSITION: AFFIRMED - 11/23/1999

MOTION FOR REHEARING FILED: 12/20/99; denied 3/7/2000
CERTIORARI FILED:
MANDATE ISSUED: 12/14/99

BEFORE SOUTHWICK, P.J,, LEE, AND PAYNE, JJ.
LEE, J, FOR THE COURT:

1. Mickey Jerome Wadton was indicted for capital murder; however, he subsequently pled guilty to murder
and was sentenced to life imprisonment with the possibility of parole after serving ten years of the life
sentence in the custody of the Missssppi Department of Corrections. After sentencing by the trid judge,
Walton filed the following pro se petitions and motions: (1) amotion for post-conviction collaterd relief, (2)
apetition for guilty pleatranscript and to proceed in forma pauperis, and (3) motion for reduction of
sentence. Thetria court entered separate orders denying relief to Walton on each of the aforementioned
petitions and motions. It is from these denids that Walton has filed histimely pro se notice of gpped.
Waton has asserted severd vague issues on apped, but it is only necessary for this Court to address the
following issues. (1) whether the trid court erred in dlowing the State to file a response to the petition for
post-conviction collatera relief filed by Walton, (2) whether the trid court erred in denying a free copy of
the transcript of his guilty plea hearing, and (3) whether the trid court erred in sentencing Wadton to life
imprisonment with the possibility of parole after serving ten years. Finding these issues to have no merit we
affirm the decison of the trid court.

FACTS



2. A grand jury indicted Walton and Carlos Twillie for killing Jack Thornton while they were committing
burglary of an inhabited dwelling, in that Jack Thornton was killed in his own home during the time Walton
and Twillie were committing the burglary. Waton and Twillie were indicted for capital murder. Walton was
found to be a pauper and was appointed counsel to represent him. Subsequently, the State and the
attorneys for Walton entered a plea agreement for murder to which Walton accepted and pled guilty. Asa
result of hisguilty plea, the trid court sentenced Waton to alife sentence with the possibility of parole after
ten years of serving the life sentence according to Miss. Code Ann. § 47-7-3 (Supp. 1999) in the custody
of the Missssppi Department of Corrections. Subsequently, Walton filed amotion for post-conviction
collatera relief, apetition for guilty pleatranscript and to proceed in forma pauperis, and amotion for
reduction for sentence in an effort to obtain an evidentiary hearing and reduction of his sentence. The State
filed responses to dl of the motions and petitions filed by Walton. Thetrid court entered orders which
denied each of the aforementioned motions and petitions filed by Walton. Subsequently, Waton filed a
notice of appedal. Additiona facts will be addressed as necessary in the discussion of the issues.

DISCUSSION

I.WHETHER THE TRIAL COURT ERRED IN ALLOWING THE STATETO FILE A
RESPONSE TO THE PETITION OF POST-CONVICTION COLLATERAL RELIEF FILED
BY WALTON.

113. Wdton argues that since the trid court had not ordered the State to respond to his petitions and
motions, according to the language of Miss. Code Ann. § 99-39-11(3) (Supp. 1999), the State's responses
were aviolation of the aforementioned code section and should have been stricken. Waton has
misconstrued this Satute.

4. In the case at bar, it appears that before Waton even has to contend with whether the State's responses
were proper he has to overcome the language of Miss. Code Ann. 8 99-39-11 (2) (Supp. 1999) which
dates that "[i]f it plainly appears from the face of the motion, any annexed exhibits and the prior proceedings
in the case that the movant is not entitled to any rdief, the judge may make an order for its dismissal and
cause the prisoner to be notified." Thisisin fact what happened. The trid judge entered three separate
orders addressing the request for petition for guilty plea, post-conviction collaterd relief, and reduction of
sentence. Thetriad court summarily denied al of Waton's petitions and motions requesting relief from the
court. Miss. Code Ann. § 99-39-22 (3) only becomes effectiveif the trid court does not dismissthe
motion under subsection two, and even once subsection three is activated nothing in this section's language
forbids the State from filing a response prior to a court order, but states that "[i]f the motion is not dismissed
under subsection (2) of this section, the judge shall order the state to file an answer or other pleading within
the period of time fixed by the court or to take such other action as the judge deems appropriate.”
Therefore, we find the trid court did not err in considering the State's responses relative to the motions and
petitions filed by Walton.

II.WHETHER THE TRIAL COURT ERRED IN DENYING A FREE COPY OF THE
TRANSCRIPT OF HISGUILTY PLEA HEARING.

5. Walton begins his argument by contending that the trial court erred when it denied himin forma
pauperis status. Waton continues his argument by asserting that since he was wrongfully denied the right to
pursue his action as a pauper, he was therefore wrongfully denied afree copy of the transcript of his guilty



plea hearing. However, Waton admitsin his brief on apped that he had been granted indigent status, and
thetria court had appointed two defense attorneysto assst in his defense. M.R.A.P. 6 (9)(2) dlowsan
individua who has been granted in forma pauperis status at the tria level to proceed on apped asa
pauper without further authorization. The only caveet isthat if before or after the notice of apped isfiled, the
trid court shal certify thet the party is no longer indigent, then the individua is denied in forma pauperis
datus. Furthermore, the court is required to state in writing the reasons for said finding and denid. Since
Wadton's admission of indigent Status is supported by the record on apped, this Court has little question that
Walton was proceeding in forma pauperis a the time he petitioned the trid court for afree copy of his
guilty pleatranscript. This Court, being stisfied that Walton was proceeding in forma pauperis, must now
determine whether he was entitled to a free copy of his guilty pleatranscripts.

116. On direct apped an indigent defendant is entitled to a free transcript. Fleming v. Sate, 553 So. 2d
505, 507 (Miss. 1989). However, when the defendant pleads guilty, he bypasses the right to a direct
apped, and forfaitsthe right to afree transcript. 1d.; seealso U. S v. MacCollom, 426 U. S. 317, 325
(1976). Since Wdton pled guilty, he had forfeited his right to a free transcript. Before this Court proceeds
to review the prerequisites for obtaining a free transcript pursuant to a motion for post-conviction collateral
relief, this Court notes that Waton initidly failed to withstand summary dismissa under Miss. Code Ann.

§ 99-39-11(2) (Supp. 1999). In reviewing the summary dismissal of the motion for post-conviction
collaterd relief in the case a bar, it is helpful to note the gpproach taken by the Missssppi Supreme Court
inFord v. State, 708 So. 2d 73 (Miss. 1998).

17. InFord, the Missssppi Supreme Court reviewed the denia of amotion for post-conviction collateral
relief and request for information filed by Ford. Id. a 74. In the motion for post-conviction collaterd relief,
just asin the case a bar, Ford argued that he was entitled to a free transcript to establish aclaim of
ineffective assstance of counsd. Id. In reviewing the argument asserted by Ford, the court relied in part on
Miss. Code Ann. § 99-39-11(2) and Fleming v. State, 553 So. 2d 505 (Miss. 1989).

118. The court gtated that in order to withstand summary dismissa of ineffective assstance of counsd under
Miss. Code Ann. 8 99-39-11(2) (Supp. 1997), the alegation must be asserted with specificity. Ford v.
Sate, 708 So. 2d 73, 75 (Miss. 1998). The court cited Smith v. State, 434 So. 2d 212, 219 (Miss.
1983), which gtates "[one] must specifically alege facts showing that effective assstance of counsd was not
in fact rendered, and [one] must dlege with specificity the fact that but for such purported actions by
ineffective counsd, the results of the tria court decison would have been different.” The dlegations rdlative
to ineffective assstance of counsd asserted by Ford were asfollows: (1) his attorney coerced him into
pleading guilty, (2) his atorney did not advise him of possble defenses, and (3) his attorney did not advise
him of a speedy trid. Ford, 708 So. 2d at 75. Ford did not elaborate on how his attorney coerced him into
pleading guilty. 1d. The court held that these dlegations falled to meet the Statutory requirements relative to
the alegation of ineffective assstance of counsd due to the fact that the alegations lacked " specificity and
detall" to establish a prima facie showing. Id. The court next addressed Ford's request for transcripts and
noted that in Fleming a prisoner who has filed a proper motion pursuant to the post-conviction collatera
relief act and the motion has withstood summary dismissa under § 99-39-11 (2) may be entitled to
documents under the discovery provision of 8 99-39-15. Ford, 708 So. 2d at 75; see also Fleming v.
State, 553 So. 2d 505, 506 (Miss. 1989). Since the court had previously determined that Ford did not
withstand summary dismissal he was, therefore, not entitled to documents at the time of his request. Id.

19. Like Ford, Wadlton failed to sate in his motion for post-conviction collaterd relief, which was presented



to thetrid court, any specific need or particular issue for which the transcript was necessary. Additiondly,
Wadton falled to state how he was prejudiced without the benefit of the transcript. Walton listed the
following vague dlams which are asserted verbatim:

(1) there exigts evidence of materid fact, not previoudy presented and heard that requires vacation of the
sentence in the interest of justice.

(2) petitioner's counsd did not discuss viable dternative defenses and misrepresented the petitioner during
his pleawith the State during sentencing, 6th Amendment, Article 3 § 23.

(3) the statue under which the conviction and/or sentence was obtained is uncongtitutiond.

Under the aforementioned law and rationde of the Mississippi Supreme Court in Ford, Walton aso lacks
the specificity and detail necessary to establish the need for atranscript and for a clam of ineffective
assistance of counsel. Additiondly, this Court notes that the aforementioned arguments asserted by Walton
would not normaly gppear in the transcript, and no benefit would be derived in supplying a free copy. Since
thetria court properly dismissed Walton's motion, Walton failed to cross the threshold requirement of
withstanding summary dismissd; therefore; he failed to be vested with possible entitlement to discovery
documents. Walton's vague assertions and the determination by this Court that summary dismissd by the
trid court was gppropriate brings forth the concluson that the trid court was correct in denying Waton's
request for afree transcript of his guilty plea hearing for failure to demondirate need for the documents.
When atempting to obtain afree copy of his guilty pleatranscript under amotion for post-conviction
collatera relief, there are certain prerequisites that must be established before the State is required to furnish
afreetranscript.

120. In obtaining afree copy of hisguilty plea transcript, Walton has the burden of proving that he has been
prejudiced on appeal by not having prior access to such transcript. Taylor v. State, 682 So. 2d 359, 366
(Miss. 1996). This prejudice can be proven by showing specific need or proving that the transcript was
necessary to decide a specific issue. Fleming v. State, 553 So. 2d 505, 507 (Miss. 1989). If Walton fails
to prove subgtantial need, the State is not required to furnish a free copy of the transcript from the guilty
plea hearing. Id.

T11. Bare dlegations are insufficient to judtify the awarding of afree copy of the guilty plea hearing
transcript. U. S. v. MacCollum, 426 U. S. 317, 327 (1976). Walton's accusations were not only vague,
but he failed to attach any supporting affidavits. Where facts dleged in appellant's petition and brief were
not supported by any affidavits other than prisoner's, the petition was properly dismissed. Riley v. State,
98-CA-00742-COA (T14) (Miss. Ct. App. June 29, 1999). In addition to the aforementioned case law, the
failure of Walton to attach supporting affidavits fails to meet the satutory requirement of Miss. Code Ann. 8
99-39-9 (Rev. 1994). That section requires affidavits of witnesses who will testify in support of contentions
made in amotion for post-conviction relief relative to ineffective assstance of counsdl. The fact thet there
are no affidavits does not automaticaly render the motion invdid. Ford v. State, 708 So. 2d 73, 75 (Miss.
1998). The statute does require affidavits of those witnesses who will testify. Id. In the case at bar, there
were withesses to the vague arguments made by Walton, namely his attorneys. The court notes that Waton
subsequently, athough till vaguely, made an attempt to elaborate on his arguments for ineffective assstance
of counsd in a subsequent motion for post-conviction collatera relief which was not brought before the trid
court.



112. Pursuant to the law enumerated in Ford v. Sate, 708 So. 2d 73, 74 (Miss. 1998), and Miss. Code
Ann. 8 99-39-21 (Rev. 1994), his arguments are procedurdly barred. In afootnote in Ford, the
Missssippi Supreme Court addressed their holding in Connell v. State, 691 So. 2d 1004 (Miss. 1997)
and explained that an gppellant is procedurdly barred from asserting a clam based on ineffective assstance
of counsd if it isnot first aleged on goped to thetrid court. 1d.; Miss. Code Ann. 8 99-39-21 (Rev. 1994)
, further supports this contention and statutorily mandates procedurd bars in instances such asthis.
Therefore, this Court will not review later arguments asserted by Walton in his subsequent motion for post-
conviction collaterd relief.

113. When this Court reviews the totdity of the circumstances revedled in the record, we find that Walton
has failed to meet his burden and subgtantiate facts essentia to proving need and prejudice. It appears
Walton was requesting a free copy of the guilty plea hearing transcript for nothing more than the opportunity
to search the transcript for potential claims on appedl. Therefore, the trid court did not err in denying
Walton afree copy of his guilty pleatranscript, and we find this argument to be without merit.

. WHETHER THE TRIAL COURT ERRED IN SENTENCING WALTON TO LIFE
IMPRISONMENT WITH THE POSSIBILITY OF PAROLE AFTER SERVING TEN YEARS
OF THE LIFE SENTENCE.

1114. Waton does not argue that he should not have received any sentence for hisinvolvement in the crime,
but that he should have been sentenced as though he were convicted as an accessory which carries alesser
sentence than that imposed for murder. Relative to Walton's argument for accessory status, he dso assarts
that his attorneys led him to believe that if he did not accept the plea bargain, the deeth pendty would be
sought by the State. In asserting these arguments, Walton overlooks an essentid factor: he did not plead
guilty to the crime as an accessory. Walton plead guilty to murder.

1115. The record contains a sworn copy of a petition to enter plea of guilty with Walton's name affixed to
sad petition. The petition to enter pleaof guilty clearly sates that Waton would be pleading guilty to
murder and would be igible for parole after serving ten years of hislife sentence according to Miss. Code
Ann. § 47-7-3. Furthermore, the admissions made by Walton relative to his involvement in the crime clearly
indicate that he was involved in the commission of the crime before, during and &fter the burglary, and the
taking of the victim'slife. The following is a verbatim copy of the statement handwritten by Walton
contained in his petition to plead guilty rdaive to hisinvolvement in the crime:

On January, 27, 1994, | went with Carlos Twillie and we stopped to burglarize ahome. | later
learned it was the home of Mr. Thornton. We went inside and Mr. Thornton appeared at the house.
Carlos Twillie shot Mr. Thornton with a shotgun. Until he took it out of the bag. | did not want anyone
to get hurt. | recognize my accomplice liability under Miss. law.

Therefore, if Walton were classfied any differently, based on his admitted involvement, it would be as an
alder and abettor.

116. Williams v. Sate, 463 So. 2d 1064, 1066 (Miss. 1985), states "[o]ne who aids and abets another . .
. isan accessory before the fact and is guilty asaprincipa.” Therefore, Miss. Code Ann. § 97-1-3 (Rev.
1994), encompasses both accessory before the fact and aiding and abetting and states that "[€]very person
who shall be an accessory to any felony, before the fact, shal be deemed and considered a principal, and
shall be indicted and punished as such; and this whether the principa has been previoudy convicted or not.”



The Mississppi Supreme Court defined aiding and abetting in Hoops v. State, 681 So. 2d 521, 533 (Miss.
1996), and held that any individua who is present during the commission of a crime and aids, counsdls, or
encourages another in the execution of that offense is an "aider and abettor” and is as guilty asthe principa
offender. The principa difference between the accessory before the fact and an aider and abettor is the
actud or congtructive presence of theindividud. Pleasant v. Sate, 701 So. 2d 799, 803 (Miss. 1997). If
theindividud isactudly or condructively present a the crime offense, due to the individud's collaboration,
he is an aider and abettor. 1d.; see also Waltersv. Sate, 218 Miss. 166, 172, 65 So. 2d 465, 467 (1953)
. Mogt importantly, the Missssippi Supreme Court has held that there is no difference between an
accessory before the fact and aprincipa. Sate v. Peoples, 481 So. 2d 1069, 1070 (Miss. 1986).
Therefore, whether we classify Walton as an accessory before the fact or an aider and abettor to the
gunman, Twillie, hisrole is tantamount to that of Twillie, the principa. Walton readily admits that he had
knowledge that he would be involved in the burglary of the inhabited dwelling and was an active participant
in the commission of the burglary. Walton aided and abetted the execution of the crime. Under the
aforementioned law he would be punished asif he were the principd; therefore, the death penalty was an
option available to the State. This argument is without merit and the requested reief is denied.

117. THE JUDGMENT OF THE CIRCUIT COURT OF JASPER COUNTY DENYING POST -
CONVICTION COLLATERAL RELIEF ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO JASPER COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, DIAZ, IRVING, MOORE,
PAYNE, AND THOMAS, JJ., CONCUR.



