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BEFORE SULLIVAN, P.J.,SMITH AND COBB, JJ.

SULLIVAN, PRESIDING JUSTICE, FOR THE COURT:

1. Michad |. Sheffield was convicted in the Circuit Court of Lauderdale County of burglary of adwelling
and sentenced as an habitud offender to aterm of life imprisonment. On gpped, he chalenges the circuit
court'sdenia of his motions for adirected verdict, judgment notwithstanding the verdict, and a new trid.
Finding no reversble error, we affirm.

STATEMENT OF CASE AND FACTS

2. Sheffield wasindicted in the Circuit Court of Lauderdale County on November 20, 1997, on acharge
of burglary of adwelling. The "dwelling" was a house owned by Lela Jolly. Jolly resded in anurang home
and had not lived in the house since 1994. The house, located at 1916 34" Avenuein Meridian,
Missssippi, had been put up for sale and was listed with alocd red estate broker, Robert E. Trotter. With
the exception of afew miscelaneous items, the house was not furnished.

3. On August 27, 1997, Billy Joe Madison was working in the yard of his grandmother, Mary M.
Carpenter. Carpenter lives afew houses down from the Jolly house and testified that she could clearly see
the Jolly home from where she lives. On that afternoon, Carpenter and Madison were agpproached by
Sheffidd, who asked Madison if he would give him aride so that he [Sheffield] could go sall some Stuff.
Origindly, Madison agreed to give Sheffidld aride but informed him it would be two hours before he could



finish the yard work and leave. Sheffied dso had an iron with him which he offered to sdll to both
Carpenter and Madison. Neither wanted nor accepted the iron.

4. In addition to asking Madison for aride, Sheffield asked Madison if he could borrow a screwdriver.
Madison found this question "peculiar” and informed Sheffield that he might not give him aride. In response,
Sheffield asked to borrow the phone and proceeded to call an antique store. Sheffield then walked back up
the road and returned with two space heaters. Carpenter saw Sheffield place the heaters on the back of
Madison's truck and brought this to Madison's attention. Madison informed Sheffield that he would not haul
anything for him and ordered him to remove the heaters from his truck. Sheffield did so and carried the
heaters back up the road, placing them in the yard of avacant house. Both Carpenter and Madison testified
that they then saw him leaving the Jolly house with two more heaters. Sheffield placed those heaters with the
other two and returned to the house for the third time. Sheffield next left the Jolly house with awhite door
under hisarm. A white truck pulled up, and they loaded the door onto the truck. The truck then backed up
to the vacant lot and loaded the four heaters as well. Neither Carpenter nor Madison called the police at
that point because they "didn't want to get involved.”

5. Later that evening, Trotter arrived at the house to show it to a potentia buyer. Trotter entered through
the lock box on the front door. Upon entering the house, Trotter noticed that the glass on the back door
was broken and that some heaters were missing. When Trotter |eft the house he made sure the back door,
front door and al windows were locked. He did not report the theft to the police.

6. The following day, Madison returned to his grandmother's house. While working in the yard, Madison
was once again approached by Sheffield. When Sheffield asked Madison for assistance, Madison replied
that he was not going to get involved and informed Sheffield that what he was doing was "wrong”. Sheffield
responded by saying, "...it's no big dedl." Sheffield returned to the Jolly house. The police were summoned
and, upon arriva, found Sheffield stepping off the back porch of the Jolly house. When asked why he had
been in the Jolly house, Sheffield told the officers he had been inside smoking contraband. Detective
Donadson noted a glass window with atorn screen cover. The framing had been "pried off," and Detective
Donddson later concluded this was the place of entry. Trotter was then called to the house to ascertain if
any items were missing. The officers determined that the missing items included four space heaters, antique
hesters and two doors. None of these items were ever found.

117. No fingerprints were taken at the scene. Detective Donaldson testified that the surfaces in the house
were not good for trying to lift latent prints. Detective Donddson further testified that during processng
Sheffield made utterances such as ™Y ou mean you are going to arrest me for some little bullshit like this?
Then I'm going to end up doing big time for something like this, some little petty ded?...If | stole something,
whereisthe evidence?'

18. Sheffidd did not tegtify at trid. On April 14, 1998, ajury in the Circuit Court of Lauderdae County
convicted Sheffield on acharge of burglary of adwelling. On May 8, 1998, Sheffidd was sentenced as an
habitua offender to aterm of life imprisonment. Sheffield now apped s to this Court and asserts that the
conviction is contrary to the overwheming weight of the evidence. Specificdly, Sheffidd assarts that the
circuit court erred in failing to grant a directed verdict, ajudgment not withstanding the verdict, or anew
trid.

STATEMENT OF THE LAW




WHETHER THE COURT ERRED BY FAILING TO GRANT A DIRECTED VERDICT
OR A JUDGMENT NOT WITHSTANDING THE VERDICT

A. Standard of Review

9. The standard of review for the denid of ajudgment notwithstanding the verdict and a directed verdict

are the same. Gleeton v. State, 716 So. 2d 1083, 1087 (Miss. 1998). Therefore, these two issueswill be
addressed and grouped together. The standard of review isasfollows:

Requests for a directed verdict and motions INOV implicate the sufficiency of the evidence. The
standard of review for the legd sufficiency of the evidence is well-settled:

[W]e mugt, with respect to each element of the offense, consider al of the evidence - not just the
evidence which supports the case for the prosecution - in the light most favorable to the verdict. The
credible evidence which is congstent with the guilt must be accepted as true. The prosecution must be
given the benefit of dl favorable inferences that may reasonably be drawn from the evidence. Matters
regarding the weight and credibility to be accorded the evidence are to be resolved by the jury. We
may reverse only where, with respect to one or more of the eements of the offense charged, the
evidence so consdered is such that reasonable and fair-minded jurors could only find the accused not

quilty.

Id. (quoting Eranklin v. State, 676 So. 2d 287, 288 (Miss. 1996)(quoting Wetz v. State, 503 So. 2d
803, 808 (Miss. 1987)(citations omitted))).

B. Whether the State Failed to Prove the House was a Dwelling

1120. Sheffidd clams that the evidence presented at trid was insufficient to support his burglary conviction.
Sheffield first contends that the motion for directed verdict should have been granted because the State
faled to prove that Jolly's house was a dwelling within the meaning of Miss. Code Ann. 8§ 97-17-23 (
Supp.1999), which provides in rdlevant part asfollows:

Every person who shdl be convicted of bresking and entering the dwelling house or inner door of
such dwelling house of another, whether armed with a deadly weapon or not, and whether there shall
be at the time some human being in such dwelling house or nat, with intent to commit some crime
therein, shal be punished by imprisonment in the Penitentiary not less than three (3) years nor more
than twenty-five (25) years.

At trid, Sheffield made a motion for adirected verdict and chalenged the State's proof based specifically
upon:

...the fact that the State has not proved each and every essentia element of the crime asthey were
supposed to. We have no testimony here that can prove Mr. Sheffield broke into this home. No one
saw him go into it, not (3c) heard any testimony, fingerprints or anything that can put him bresking into
the home.

Sheffield made no specific chdlenge to the State's proof that the house was a dwelling. "A motion for a



directed verdict on the grounds that the state has failed to make out a primafacie case must state
specificdly wherein the ate has failled to make out a primafacie case" Banksv. State, 394 So. 2d 875,
877 (Miss. 1981). "Moations for adirected verdict must be specific and not generd in nature.” 1 d. Sheffidd
faled to address the "dwelling" dement in his motion for directed verdict. Sheffidd dso falled to address the
"dwedling" eement in hisMotion for New Trid and/or INOV. Therefore, Sheffidd is procedurally barred
from raidng thisissue for the firgt time on gpped. Crenshaw v. State, 520 So.2d 131, 134-35
(Miss.1988).

C. Whether the State Failed to Prove Sheffield Broke I nto the House

T11. Sheffidd argues that there was insufficient evidence to show that he was the person who broke into the
Jolly home. Sheffield incorrectly contends that a circumstantia evidence standard of review isthe proper in
this case and quotes the burden as being "beyond a reasonable doubt and to the exclusion of every
reasonable hypothesis consstent with innocence.” Firgt, Sheffield failed to request circumstantia evidence
ingructions. Having failed to request them, he cannot now place the trid judge in error on thisissue. Billiot
v. State, 454 So.2d 445, 462 (Miss. 1984).

12. Second, acircumstantia evidence ingruction is proper only when the case is conssts of wholly
circumstantial evidence. DePriest v. State, 377 So.2d 615, 617 (Miss. 1979). "A drcumdantia evidence
indruction must be given unless there is some type of direct evidence such as eyewitness tesimony, dying
declaration, or confesson or admission of the accused.” Deal v. State, 589 So. 2d 1257, 1260 (Miss.
1991). The State's case hereis not whally circumstantial, but instead is based on both direct and
circumstantial evidence. "[W]e will not reverse a conviction based upon both direct and circumgtantia
evidence." Clark v. State, 503 So. 2d 277, 278 (Miss. 1987).

1113. Carpenter testified that she actudly saw Sheffidd enter the Jolly home. Madison testified that he saw
Sheffidd enter the Jolly house. "Any effort, however dight, such as the turning of adoor knob to enter,
condtitutesabreaking...." Alford v. State, 656 So. 2d 1186, 1190 (Miss. 1995). Furthermore, Madison
testified that Sheffield admitted that "as long as don't nobody see nothing or nobody say nothing whose
business - who -it'sno big ded." Detective Donadson aso testified that Sheffidd said, "...you are going to
arest mefor some little bullshit like this? Then I'm going to end up doing big time for something like this,
some little petty ded?" Sheffield's case was not based entirely upon circumstantial evidence because
eyewitness testimony and admissions are considered direct evidence. Consequently, even if Sheffied had
properly requested the circumstantial evidence ingtruction, such an ingtruction would have been improper
under the circumstances of this case.

114. Sheffidld relieson Murphy v. State, 566 So. 2d 1201 (Miss. 1990), where the defendant had been
seen inthe areaof a sawmill and had in his possession two saws. In that case, the Court held that the
Stae's proof was not enough and established no more than a probability of guilt. The Murphy caseis
distinguishable from the present case. Unlike the present case, in Murphy there was no eyewitness or any
other direct evidence tha the defendant committed the crime. Additionaly, Sheffield relies on Shepherd v.
State, 403 So. 2d 1287 (Miss. 1981), where the defendant had been seen near a store on the evening it
was burglarized. Shepherd held the evidence justified no more than suspicion. Once again, unlike the
present case, there was no eyewitness placing the defendant at the scene of the crime, and therefore no
direct evidence. Accordingly, acircumdantia evidence ingruction in both Murphy and Shepherd was
proper.



115. "[W]hen the evidence is conflicting, the jury will be the sole judge of the credibility of withesses and the
weight and worth of their conflicting testimony.” Gathright v. State, 380 So. 2d 1276, 1278 (Miss. 1980)
. "[When] thereis subgtantial evidence congstent with the verdict, evidence which is of such weight and
qudity that, keeping the burden of proof of beyond areasonable doubt in mind, ‘fair-minded [jurorg] in the
exercise of impartia judgment might reach different conclusions, the jury's verdict should be dlowed to
gand." Ashford v. State, 583 So. 2d 1279, 1281 (Miss. 1991)(quoting Butler v. State, 544 So. 2d 816,
819 (Miss. 1989)). In the present case, sufficient evidence was introduced whereby a reasonable jury could
have found Sheffied guilty of the crime charged. Although none of the items taken were ever recovered,
there was eyewitness testimony by both Carpenter and Madison confirming thet they saw Sheffield enter the
Jolly home and leave with heaters and a door. Based upon this testimony, it is possible for areasonable
juror to conclude beyond a reasonable doubt that Sheffield did indeed burglarize the Jolly house.
Accordingly, the denia of both the directed verdict and the motion for INOV was proper.

II.WHETHER THE COURT ERRED BY FAILING TO GRANT A NEW TRIAL

116. A motion for anew trid falswithin alower sandard of review than does that of ajudgment
notwithstanding the verdict or adirected verdict. A motion for anew trid smply chalenges the weight of the
evidence. "The Supreme Court will reverse the lower court's denid of amotion for anew trid only if, by
doing so, the court abused its discretion.” Gleeton at 1088. "We will not order anew trid unless convinced
that the verdict is so contrary to the overwhelming weight of the evidence thet, to dlow it to stand, would be
to sanction an unconscionable injustice.” Groseclose v. State, 440 So. 2d 297, 300 (Miss. 1983).
Likewise, factud disputes are properly resolved by ajury and do not mandate anew triad. McNeal v.
State, 617 So. 2d 999, 1009 (Miss. 1993).

127. In the present case, the jury's resolution of the case did not present an "unconscionable injustice,” and
the State provided ample evidence to support the jury’'s conclusion. The jury heard the testimony of two
witnesses who saw Sheffield enter the Jolly home and exit the home. The jury heard testimony by Madison
that Sheffidd requested his help in sdling some stuff. The jury heard tesimony by both Carpenter and
Madison that Sheffield called an antique store. Both Madison and Carpenter testified that Sheffield placed
two hesaters on the back of Madison's truck. When told what he was doing was wrong, Sheffield replied,
"it'sno big ded."

118. The jury dso heard testimony by Madison that Sheffield asked him for a screwdriver. Both Carpenter
and Madison testified thet they later saw Sheffield carry alarge white door from the Jolly house. The jury
heard testimony that a white truck later came and picked up Sheffield, the four heaters and the door. These
eyewitness accounts, aong with evidence offered by the police officers that Sheffield was a the house
when they arrived, indicates that the verdict was not contrary to the overwheming weight of evidencein this
case. Therefore, the circuit court did not abuse its discretion by denying Sheffield anew trid.

CONCLUSION

1119. "A reviewing court cannot and need not determine with exactitude which witness or what testimony the
jury believed or dishdieved in ariving at itsverdict." Groseclose a 300. "It is enough that the conflicting
evidence presented afactua dispute for jury resolution.” I d. In the present case, sufficient evidence was
presented such that a reasonable and fair-minded juror could find Sheffield guilty. Smilarly, the lower court
did not abuse its discretion by denying Sheffield's maotion for anew tria. The eyewitness testimony, aong
with the testimony of officers and detectives, supports the conviction. Accordingly, the Lauderdae County



Circuit Court's judgment denying Sheffidld's motions for a directed verdict, ajudgment notwithstanding the
verdict, and anew trid isaffirmed.

120. CONVICTION OF BURGLARY OF A DWELLING AND SENTENCE OF LIFE
IMPRISONMENT IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONSAFFIRMED. SAID SENTENCE SHALL NOT BE SUSPENDED OR
REDUCED NOR SHALL APPELLANT BE ELIGIBLE FOR PROBATION, PAROLE OR
ANY TYPE OF EARLY RELEASE.

PRATHER, CJ., PITTMAN, P.J., BANKS, McRAE, SMITH, MILLS,
WALLER AND COBB, JJ., CONCUR.



