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COBB, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. Thisisacrimind gpped from the Circuit Court of Washington County, Missssppi. Dennis Birkley, age
seventeen, and his cousin Johnny Birkley, age thirteen, and brothers Samue Gilmore and Andrew Gilmore,
were arrested and charged with the robbery and shooting of Immy Y awn and David Speed in Greenville
on December 11, 1996. Thirteen months later, on January 20, 1998, Dennis Birkley and Johnny Birkley
weretried jointly, a their request. Samud and Andrew Gilmore entered guilty pleas and were ultimately
sentenced to ten years with one suspended, and five years with one suspended, respectively.

12. The jury found Dennis Birkley guilty of two counts of aggravated assault and one count of armed
robbery, and he was sentenced to serve fifteen years on each aggravated assault count and twenty years on
the armed robbery count, to run concurrently. The jury found Johnny Birkley guilty of two counts of
aggravated assault, and he was sentenced to serve fifteen years on each count, to run concurrently.

3. On January 16, 1998, the trid court heard argument on the Birkleys pre-trid motion to dismiss for
violation of their condtitutiond right to aspeedy trid. The trial commenced on January 20, 1998, and & the
close of the State's case, and again at the conclusion of al evidence, the Birkleys moved for a directed



verdict. Subsequently, they moved for aJNOV or, in the dternative, anew trid. All these motions were
denied. On gpped to this Court both Dennis and Johnny Birkley raised the identicd first five (5) issues, and
only Dennis Birkley raised issue number sx (6).

|. THE TRIAL COURT ERRED IN NOT GRANTING THE DEFENDANT'SMOTION
TO DISMISSFOR WANT OF CONSTITUTIONAL SPEEDY TRIAL.

II. THE TRIAL COURT ERRED IN NOT GRANTING THE DEFENDANT'SMOTION
FOR A DIRECTED VERDICT.

[Il. THE TRIAL COURT ERRED IN NOT GRANTING THE DEFENDANT'S
REQUEST FOR A DIRECTED VERDICT AT THE CLOSE OF ALL OF THE
EVIDENCE OR IN NOT GRANTING SOME OR ALL OF THE REQUESTED
INSTRUCTIONSD-1A, D-2A, D-3A, D-4A, AND D-5A.

IV. THE VERDICT OF THE JURY WASSUCH ASTO INDICATE THAT THE JURY
CLEARLY DID NOT UNDERSTAND AND/OR FOLLOW THE COURT'S
INSTRUCTIONS, THEREFORE, EVIDENCING PREJUDICE UPON THE PART OF
THE JURY.

V. THE CUMULATIVE ERRORSIN THISCASE REQUIRE THAT THE CONVICTION
AND SENTENCE BE REVERSED.

VI. THE TRIAL COURT ERRED IN THE SENTENCING OF DENNISBIRKLEY,
PARTICULARLY IN PENALIZING DENNISBIRKLEY FOR EXERCISING HIS
RIGHT TO A JURY TRIAL INTHISCASE.

STATEMENT OF THE FACTS

4. On December 11, 1996, David Speed and Jmmy Y awn were repairing an air vac machine at a Double
Quick convenience storein Greenville, Mississippi. At about 12:50 am., three young men approached
them. They taked for severd minutes, then one of the men asked Speed for adollar, to which Speed
replied that he did not have any money. The young men turned, asif to leave, and Speed returned to his
work, only to hear one of them say "thisis astick-up." Speed reached for hiswalet as one of the men
lunged for him, and then Speed was shot in the upper part of his chest. Immediately after hearing the
gunshot, Jmmy Y awn gave hiswallet and money to ancther one of the men, and then Yawn was shot in the
leg. Included in the money taken from Y awn was a 1934 twenty-dollar bill, a kegpsake from his
grandmother, which was an odd color green.

5. Speed viewed a photographic line-up later in the day where he identified Johnny Birkley as one of the
suspects. Speed and Y awn both remembered that one of the assailants was wearing a cap that appeared to
be brown leather and one was wearing a maroon or red jacket.

6. About 1:37 am. that same morning, Officer Kenneth Robinson of the Greenville Police Department left
the crime scene and went to the Citgo convenience store to get something to drink. While he was there, one
of the clerks asked him to look a some money she had just received that she believed to be counterfeit.
The dlerk sad that Andrew Gilmore had just given the money to her. Johnny Birkley and Dennis Birkley
were with Gilmore at the time. Unaware at the time that this was the same twenty-dollar bill taken from



Y awn, Robinson arrested Gilmore for possession of counterfeit money and public drunkenness. When
Andrew Gilmore was arrested for possession of counterfeit money, he was dso found to bein possesson
of five .38 bullets and one .38 shdll casing.

7. While Officer Robinson was booking Andrew Gilmore at the police gtation, Johnny and Dennis Birkley
were brought in as sugpects in the armed robbery at the Double Quick. Officer Rodriquez had been
patrolling the area about 2:36 am. when he observed the Birkleys stting in the Huddle House Restaurant
and determined that they fit the descriptions of the armed robbery suspects mentioned in an earlier dispatch.
After Officer Rodriquez cdled back-up officers who confirmed the descriptions, the Birkleys were escorted
outside, questioned, and then taken to the police station.

8. At trid, Andrew Gilmore testified that on the morning of the robbery he was & home when Dennis
Birkley, Johnny Birkley, Samue Gilmore and Ray Winters came by to get him to buy some beer for them.
Andrew Gilmore testified that Dennis Birkley told him that they "just hit alick,” and when he asked what
that meant, Dennis Birkley, Johnny Birkley and Samue Gilmore, "pulled out some money." Andrew said he
asked them for some of the money and that Johnny Birkley gave him a twenty-dollar bill and Samuel
Gilmore gave him a one-hundred dollar bill. Andrew dso tetified that Dennis told him that they had just
shot somebody, and thet it was Dennis that shot the firgt victim. Andrew further testified that his brother
Samud admitted to shooting one of the victims by mistake. On cross-examination Andrew Stated that he
was drunk while he was a the Citgo Station. He adso admitted having .38 bulletsin his shirt pocket.

9. At the close of the State's case, Dennis Birkley and Johnny Birkley moved for a directed verdict Sating
that there was insufficient evidence to find them guilty. The motions were denied.

1120. Johnny Birkley and Dennis Birkley dected not to take the stand in their own defense. Following
summations and jury ingtructions, the jury returned guilty verdicts as to each defendant as outlined above.
The Birkleys pog-trid motion for aJNOV or in the dternative anew trid was denied.

ANALYSIS

|. THE TRIAL COURT ERRED IN NOT GRANTING THE DEFENDANT'SMOTION
TO DISMISSFOR WANT OF CONSTITUTIONAL SPEEDY TRIAL.

111. The condtitutiona right to a speedy trid attaches at the time of aforma indictment, information, or
arrest. Smith v. State, 550 So. 2d 406, 408 (Miss. 1989); Perry v. State, 419 So.2d 194, 198 (Miss.
1982). In determining whether a defendant's condtitutiona right to a speedy trid has been violated, this
Court utilizes the four-part balancing test set forth by the United States Supreme Court in Barker v.
Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972) and gpplied by this Court in numerous

cas=s, indluding Del oach v. State, 722 S0.2d 512, 516 (Miss. 1998). The factors to be considered are:
(1) length of delay; (2) reason for the delay; (3) whether the defendant has asserted his right to a speedy

trial; and (4) whether defendant was prgjudiced by the delay. Barker v. Wingo, 407 U.S. 514, 530, 92
S.Ct. 2182, 2192, 33 L.Ed.2d 101 (1972).

112. In using the Barker factors, aweighing and baancing process must be performed in congderation of
the totality of the circumstances. Del oach, 722 So.2d at 516 (citing Beaversv. State, 498 So.2d 788,
790 (Miss. 1986)). The following chronology is helpful in analyzing this speedy trid issue

December 11, 1996 Arrested and Incarcerated. Bond set at $200,000.



December 12, 1996 Request by Dennis Birkley and Johnny Birkley for: (1) A preiminary hearing, (2)
Counsd to be appointed, (3) Continuance until 12/19/96 in order for counse to be obtained.

December 13, 1996 Order for public defender to be appointed.

December 18, 1996 Motion for relief of counsel based on conflict of interest

December 19, 1996 Order for relief of counsdl based on conflict of interest

May 30, 1997 Indictment:

June 3, 1997 Capias issued

Jduly 7, 1997 Arraigned. Demand for discovery and speedy trid for Johnny Birkley

August 5, 1997 Motion for saverance brought by Johnny Birkley but abandoned soon thereafter
August 12, 1997 Order of Continuance granted to Dennis Birkley for cause shown

August 13, 1997 The case wasinitidly set for trid

Augugt 19, 1997 Notice of dibi defense submitted by Dennis Birkley

September 24, 1997 Order granting State's motion for continuance due to unavailable witness and
new tria set for December 3, 1997

September 29/30, 1997 Motion for reduction of appearance bond

October 3, 1997 Bond Reduction Hearing

December 3, 1997 Defendants Motion for Migtrid granted, and new trial set for January 20, 1998
December 23, 1997 Moation to Dismissfiled by Johnny Birkley

December 31, 1997 Motion to Dismissfiled by Dennis Birkley

January 16, 1998 Pretrid Hearing on Motions to Dismiss-Denied

January 20-21, 1998 Trid

113. The Barker andysis begins with the firgt factor which operates as the "triggering mechanism.”
Simmonsv. State, 678 So0.2d 683, 686 (Miss. 1996).

1. Length of Delay

114. In this case, we must caculate the delay from the date of arrest. This Court repeated in Simmons "that
any delay of eight (8) months or longer is presumptively prgudicid.” Simmons at 686. The thirteen (13)
month delay between the arrest on December 11, 1996, and the trid on January 20, 1998, was
presumptively prgudiciad and triggers the Barker analysis. It should be noted that from the day of arrest,
December 11, 1996, until the day thefirst trid was set, August 13, 1997, eight months later, isatotal of



242 days. The Defendants Moation for Continuance was the reason the trial was not held on August 13.
Nevertheless, the over-dl length of the delay in the case sub judice must be weighed in favor of the
Birkleysin the baancing test analysis for condtitutiona speedy trid purposes.

2. Reason for the Delay

1115. Once we find the delay presumptively prgudicid, the burden shifts to the prosecution to produce
evidence judtifying the delay and to persuade the trier of fact of the legitimacy of these reasons. Ferguson
v. State, 576 S0.2d 1252, 1254 (Miss. 1991). However, presumptive prejudice doneis insufficient to
alow the defendant to prevail on speedy trid grounds. Hurnsv. State, 616 So.2d 313, 317 (Miss. 1993)
(dting Doggett v. United States, 505 U.S. 647, 112 S. Ct. 2686, 120 L. Ed. 2d 520 (1992).
Continuances granted to the State where the State has demonstrated good cause, are not counted against
the State. Floresv. State, 574 So.2d 1314, 1318 (Miss. 1990).

116. In Barker, the U.S. Supreme Court stated:

Closdly related to length of delay is the reason the government assigns to judtify the delay. Here, too,
different weights should be assgned to different reasons. A deliberate attempt to delay thetrid in
order to hamper the defense should be weighted heavily againgt the government. A more neutra
reason such as negligence or overcrowded courts should be weighted less heavily but nevertheless
should be considered since the ultimate responsbility for such circumstances must rest with the
government rather than with the defendant. Findly, avalid reason, such as a missing witness, should
serve to judtify gppropriate delay.

Barker at 531 (footnote omitted). In Adams, we Stated that delays resulting from docket congestion are to
be weighed againgt the State, but not heavily. Adams v. State, 583 So.2d 165, 169 (Miss. 1991) (citing
Barker at 531). In McGee v. State, 608 So.2d 1129, 1133 (Miss. 1992), we indicated the need to
andyze the reasons for the docket congestion, stating that: "If the State can so demondtrate, then the tria
court's denia of McGeeg's motion to dismiss may be proper since docket congestion can congtitute ‘good
cause for delay.”

117. The August setting, which was just dightly over eight (8) month delay, was presumptively prgjudicid
requiring the prosecution to produce evidence judtifying the delay. Simmons at 686; Ferguson at 1254.
The record is slent as to why the case was not presented to the first available grand jury. The State argued
crowded court docket, but there was no evidence produced to support this claim. Therefore, this factor
must be weighed againgt the State. Perry v. State, 419 So.2d 194, 199 (Miss. 1982). The other delays
were demongtrated for good cauise and are not counted against the State. The presumption that the delay
was prejudicial may be rebutted when balanced with the other three factors. Coleman v. State, 725 So.2d
154, 157 (Miss. 1998). Thetrid judge addressed the fact that Johnny Birkley did ask for agpeedy trid in
July of 1997, but he dso had later made an "affirmative decison to be tried jointly with his cousin, Dennis,
thus subjecting himsdlf to the delays caused by or related to Dennis Birkley." The reasons for the delays,
coupled with the actions taken by the defense weighs this factor in favor of the State, but only dightly.

3. Assartion of Defendant's Right to a Speedy Trid

1118. The next factor we condder is the defendant's assertion of hisright to a speedy trid. On July 7, 1997,
counsd for Johnny Birkley filed with the Washington County Circuit Clerk aletter of demand for discovery



and a speedy trid. Even if this demand was premature, this weighs heavy in Johnny Birkley's favor. Asthis
Court found in Perry:

In the Barker casg, this factor [the defendants assertion of hisright to a speedy trid] is afforded strong
evidentiary weight.... A state may not neglect the defendant's request.

Perry at 199.

1129. It appears from the record that the defense did directly contribute to at least ninety-one (91) days of
delay by: &) Mation for Severance by Johnny Birkley-August 5, 1997 (even though it was later withdrawn);
b) Order of Continuance granted to Dennis Birkley-August 12, 1997; and ¢) defendants granted a mitria-
December 3, 1997. There is no record that the defense asked for a speedy trid at any of these times. Only
after the December 3 midrid did defense file any motion which included the argument of lack of a speedy
tria. The new trid date was set for January 20, 1998. Johnny Birkley's Motion to Dismiss wasfiled on
December 23, 1997, and Dennis Birkley's smilar Motion was filed on December 31, 1997, both |ess than
one month before the trid. Both Motions to Dismiss were considered and overruled on January 16, 1998,
four days before trid. However, those Motions sought dismissd, not atrid. Perry v. State, 637 So.2d
871, 875 (Miss.1994); see Adams, 583 So.2d at 170. We weigh this factor againgt the Birkleys.

1120. This case can be compared to Simmons v. State, 678 So. 2d at 687, where the defendant's right to
acondtitutional speedy trid was not violated:

. .. dthough 21-month delay between arrest and tria was presumptively prgudicia, where sgnificant
portion of delay was due to defendant's request for psychologica evauation, defendant did not bring
motion to dismiss on speedy trid grounds for over ayear, and defendant did not demonstrate any
prgudice. "Thus, thisfactor favors the State, but only dightly because the "primary” burden is upon
the State.”

721. In DeLoach v. State, 722 So. 2d 512, 518 (Miss 1998), Del_oach failed to file amotion to dismiss
until after one year and seven months from the date of his arrest, and this Court found that this factor
favored the State only dightly, citing Simmons at 687.

122. In Barker the Court gpplied this third factor in close relationship to the other factors aready
mentioned:

Whether and how a defendant asserts hisright is closely related to the other factors we have
mentioned. The strength of his efforts will be affected by the length of the delay, to some extent by the
reason for the ddlay, and most particularly by the persona prgudice, which is not aways readily
identifiable, that he experiences. The more serious the deprivation, the more likely a defendant isto
complain. The defendant's assertion of his speedy trid right, then, is entitled to strong evidentiary
weight in determining whether the defendant is being deprived of the right. We emphasize that failure
to assart the right will make it difficult for a defendant to prove that he was denied a speedy trid.

Barker at 531-32.



1123. In andyzing these specific facts to the present case, these factors weigh dightly in favor of the State,
but only dightly. Even though Johnny Birkley did make the court aware of his desire for aspeedy trid in
July of 1997, neither his actions nor Dennis Birkley's actions indicate that it was a "meaningful demand.”
Therefore, this factor weighs only dightly in favor of the State, which il has the burden of bringing the
defendantsto trid in atimely manner and because of the facts of this case did not show awilful intention to
do otherwise.

4. Prejudice to the Defendant

124. Next we consder preudice to the defendant. Both Dennis and Johnny Birkley have made genera
dlegationsin thetrid court and on apped that they have been prgudiced. The Barker Court emphasized
that speedy trid rights are designed to protect three interests of defendants. @) protect against oppressive
pretrid incarceration; b) minimize anxiety and concern of the defendant; and ) limit the possibility that the
defense will beimpaired. Barker at 532. The third interest is the most important because it protects the
defendant's right and ability to adequately prepare his case.

If witnesses die or disgppear during a dday, the prgudice is obvious. There is dso prejudice if
defense witnesses are unable to recall accurately events of the distant past. Loss of memory,
however, is not always reflected in the record because what has been forgotten can rarely be shown.

Barker at 532.

125. In andlyzing this fina factor the Court must also take note of the burden of production and persuasion.
InFerguson, this Court stated, "Where the delay has been presumptively prgudicid, the burden falls upon
theprosecution.” Ferguson v. State, 576 So.2d 1252, 1255 (Miss. 1991) (citing Prince v. Alabama,
507 F.2d 693, 707 (5th Cir.1975)).

1126. In the case sub judice, it is of particular concern that these defendants were young and unable to post
bond. This point is not taken lightly by this Court, and we again refer to the discusson concerning this factor
inBarker where the Court noted the societa disadvantages of lengthy pretrial incarceration, especidly to
the accused who cannot obtain hisrelease. 1 d. at 532-33.

127. This Court has recognized that a defendant may be prejudiced in two different ways by a substantial
delay. Skaggs v. State, 676 So.2d 897, 901 (Miss.1996). Firgt, addlay may impair the accused's defense
because of the potentia loss of evidence, the unavailability of witnesses, or the erosion of awitnesss
memory. | d. The second reason a defendant may suffer preudice would be because of the restraint on his
liberty by hisincarceration. 1d. In support of such prejudice, the defendant may offer evidence of
oppressive pretrid incarceration, anxiety and concern, and impairment of his defenses. Johnson v. State,
666 S0.2d 784, 793 (Miss.1995). Although a defendant is not required to "make an affirmative showing of
prejudice to show that his right to a speedy trid was violated,” without a showing of any prejudice, thisfind
factor cannot weigh in hisfavor. Polk v. State, 612 So.2d 381, 387 (Miss.1992). Moreover,
incarceration done is not sufficient prgudice to warrant reversal. Taylor v. State, 672 So.2d 1246, 1261

(Miss.1996).

1128. The State argues that the Birkleys did not furnish materid facts to establish that their pretria
incarceration was oppressive. The Birkleys argue that Johnny Birkley "could not attend school while being
continualy treated as an adult offender.” They also argue that "the red or maroon shirt, jacket, or whatever,



which was the one thing that was supposed to have linked Dennis Birkley to this crime was never
produced." The State argues that the Birkleys did not specify the dleged prejudice in their demand for a
gpeedy trid in December, except asto their age, and anxiety as aresult of the incarceration. The State
argues that age would be afactor if the defendant had suffered, " prejudice because of mentd or physica
deterioration directly related to age which resulted in the accused's diminished abilitiesto assst in their
defense” (citing U.S. v. Rogers, 781 F. Supp. 1181, 1190 (S.D. Miss. 1991)). The State then reasons
that the key consideration would be whether the prejudice was directly correlated to the incarceration and
that in the case sub judice, no such prgudice was dleged. In Kolberg v. State, 704 So.2d 1307 (Miss.
1997), this Court indicated that there must be a showing of prgudice to an extent that the defendant could
not defend againg the charge, Sating:

... we must examine whether Kolberg suffered prejudice occasioned by the delay. Kolberg does not
claim that because of the delay witnesses scheduled to testify for the defense disappeared or that any
evidence was lost or destroyed or any actud prejudice was incurred. Thereis no showing of Kolberg
being prejudiced to an extent that he could not defend againgt the charge, nor isthere any indication
that the State engaged in oppressive conduct. Kolberg's clam of aviolation of speedy trid rightsis
without merit.

Kolberg v. State, 704 So.2d 1307, 1319 (Miss. 1997).

1129. Considering the offenses for which these defendants are charged, and also considering the lack of
proof of wilful conduct to delay the trid, this Court weighs the fourth factor only dightly for the Birkleys and
does not weigh against the State.

1130. The baancing test set forth in Barker must be applied on a case by case basis under the particular
facts of the case under consderation. Kinzey v. State, 498 So.2d 814, 816 (Miss. 1986). In gpplying the
factsto the totdlity of the circumstances, the balance in this particular case supports the State's contention
that the Birkleys were not denied their condtitutiond right to a gpeedy trid. The Court finds that the age of
Johnny Birkley does weigh heavily in hisfavor and the fact that he made note of a peedy trid in July of
1997 carries great weight. But, after this one letter, the defense contributed to some of the delays
accounted for and failed to object or assert theright to atrid until one month before the actud trid was
held.

131. In summary our analyss of the Barker factorsis asfollows:
(1) Length of the Delay. Favors the Birkleys so that the other three factors must be andyzed.
(2) Reason for the Delay. Favorsthe State, dightly.

(3) Assertion of Right. Thisfactor waghsin favor of the State but only dightly. The length of time
involved and the reasons for the delays are balanced with the actions of defense counsel and the lack of any
wilful intent by the State to delay the trid.

(4) Prgudiceto the Defendant. Here, the Birkleys have shown no actud prgudice. There was
presumptive preiudice only. Thisfactor favors the Birkleys only dightly and does not weigh againgt the
State. The responsibility to seeto it that an accused has a speedy trid is the government's job. On the other
hand, defense counsel has aresponsibility to seeto it that steps are taken to ensure the process runs
smoothly. Defense counsel has the right to ask for a continuance and to file motions thet are for the benefit



of hisdlients, but the defense should take care to preserve the right to a speedy tria by not unnecessarily
causing delay. Of importance would be to make sure that the defense does everything necessary to be
placed before the first grand jury available and especialy when the eight months have passed, defense
should begin showing in the record that the defendants are in fact ready to go to trid and are asking for a
trid.

1132. Thetrid court'sruling is not taken lightly. Even after considering the four factors, other factors may
contribute to the Judge's ruling and ability to exercisejudicid discretion based on the circumstances. The
tria judge has not abused her discretion. This assgnment is without merit and is denied.

II. THE TRIAL COURT ERRED IN NOT GRANTING THE DEFENDANTS MOTION
FOR A DIRECTED VERDICT.

1133. The Birkleys next assign as error the triad court's failure to grant adirected verdict at the conclusion of
the State's case-in-chief. Specifically, they complain that the evidence was too wesk to support the verdict.
The State cdlams that the Birkleys are procedurdly barred from seeking review of the legd sufficiency of the
evidence at the close of the State's case-in-chief because they proceeded to put on their own defense.
Alternatively, the State claims the Birkleys chdlenge asto the legd sufficiency of the evidence mud fal. In
addition, the State notes that the Birkleys cite no authority in support of their argument.

1134. The Court has addressed this issue recently:

A crimind defendant has severd procedurad vehicdes avalable to him for chalenging the sufficiency of
the case for the prosecution--the motion for directed verdict made at the end of the case for the
prosecution, the request for a peremptory ingtruction at the end of dl of the evidence or the motion for
adirected verdict at that point, or findly, amation for judgment of acquitta notwithstanding the
verdict. See Wetz v. State, 503 So.2d 803, 808 (Miss.1987). Each requires that the court consider
al of the evidence beforeit at the time the motion is consdered. | d. When the sufficiency of the
evidenceis chalenged on gpped, this Court reviews the circuit court's ruling on the last occasion
when the sufficiency of the evidence was chalenged before the trid court. 1d. In the case sub judice,
Higgins moved for adirected verdict a the close of the prosecution's case in chief, and his motion
was denied. Thereafter, Higgins proceeded to put on his own defense. Consequently, Higginsis
procedurdly barred from seeking review of the lega sufficiency of the State's evidence at the time his
motion was considered (i.e,, at the close of the prosecution's case in chief). Whitehurst v. State,
540 So.2d 1319, 1327 (Miss.1989). However, "[b]y offering evidence of his own, the defendant in
no way waive[d] the right to challenge the sufficiency or weight of the evidence in the event of an
adversejury verdict." Wetz, at 808.

Higginsv. State, 725 So0.2d 220, 224 (Miss. 1998). Here, the Birkleys moved for a directed verdict at
the close of the State's case-in-chief. Thetria judge denied the motion. They proceeded to put on their own

defense and are therefore proceduraly barred from seeking review of the lega sufficiency of the State's
evidence at the time their motion for directed verdict was consdered. Thisissue is proceduraly barred but
this Court aso finds that from the record there was sufficient evidence to present the case to the jury, as will
be discussed in Issue |1, and therefore Issue 11 is without merit.

[1l. THE TRIAL COURT ERRED IN NOT GRANTING THE DEFENDANTS
REQUEST FOR A DIRECTED VERDICT AT THE CLOSE OF ALL OF THE



EVIDENCE OR IN NOT GRANTING SOME OR ALL OF THE REQUESTED
INSTRUCTIONS D-1A, D-2A, D-3A, D-4A, AND D-5A.

1135. The Birkleys argued again prior to jury ingtructions that the evidence was insufficient and moved for a
directed verdict which was denied. The State argued that the evidence, viewed in the light most favorable to
the State, was sufficient to support averdict of guilty. This Court has Sated:

The standard of review in judging the sufficiency of the evidence on motion for directed verdict
requires that we accept astrue dl evidence favorable to the State, together with reasonable inferences
arigng therefrom, to disregard the evidence favorable to the defendant, and if such evidence would
support averdict of guilty beyond areasonable doubt, the trid court's denid of the motion must be
affirmed. White, 566 So.2d at 1259 (quoting Boyd v. State, 523 So.2d 1037, 1040 (Miss.1988);
Stever v. State, 503 So.2d 227, 230 (Miss.1987); Haymond v. State, 478 So.2d 297, 299
(Miss.1985)).

Turner v. State, 721 So.2d 642, 648 (Miss.1998).

1136. In the case sub judice, the State presented the testimony of Speed who identified Johnny Birkley in
the courtroom and in a photo lineup as the suspect who was wearing a cap that matched the same
descriptions as the suspect arrested at the Huddle House. Andrew Gilmore testified that Dennis Birkley
confessed to him that he shot someone and proceeded to describe the events in detail. The description of
the suspects, shortly after the assault, matched the description of the Birkleys when they were arrested at
the Huddle House.

1137. Thus, following the applicable standard of review, we find that the evidence presented by the State
was sufficient to support the jury's verdict and warrant the tria court denying the Birkleys motion for
directed verdict. Asaresult, this assgnment of error iswithout merit.

1138. The Birkleys moved for aJN.O.V. or, in the dternative, a new trid. We have outlined the necessary
steps the court must take to address the issues involved with a directed verdict and a INOV:

This Court mugt review the trid court's finding regarding sufficiency of the evidence at the time the
motion for INOV was overruled. See Wetz v. State, 503 So.2d 803, 807-08 (Miss.1987). The
evidenceisviewed in the light most favorable to the State. All credible evidence supporting the
conviction is taken as true; the State receives the benefit of al favorable inferences reasonably drawn
from the evidence. McClain v. State, 625 So.2d 774, 778 (Miss.1993). Issues regarding weight
and credibility of the evidence are for the jury to resolve. 1d. Only where the evidence, asto at least
one of the dements of the crime charged, is such that a reasonable and fair minded jury could only
find the accused not guilty, will this Court reverse. Id. "The standard of review of a podt-trid motion is
abuse of discretion.” Flowers v. State, 601 So.2d 828, 833 (Miss.1992) (citing Robinson v. State,
566 So0.2d 1240, 1242 (Miss.1990)). This Court will order anew triad only when it is convinced that
the verdict is so contrary to the overwhelming weight of the evidence that to alow it to sland would
sanction an unconscionable injustice. McNeal v. State, 617 So.2d 999, 1009 (Miss.1993); Burrell
v. State, 613 So0.2d 1186, 1191 (Miss.1993). In determining whether ajury verdict is againgt the
overwheming weight of the evidence, just as when determining whether a peremptory ingruction is
proper, this Court accepts as true al evidence which supports the verdict and will reverse only when
convinced that the trid court has abused its discretion in failing to grant anew trid. Allred v. State,



605 So0.2d 758, 760 (Miss.1992); Nicolaou v. State, 612 So.2d 1080, 1083 (Miss.1992). Factual
disputes are properly resolved by the jury and do not mandate anew trid. McNeal, 617 So.2d at
1009.

Eakesv. State, 665 S0.2d 852, 872 (Miss.1995). This Court finds that no "unconscionable injugtice” is
sanctioned by alowing the jury verdict to stand and that the trial court did not abused its discretion in
denying the podt-trid motion. This assgnment of error is without merit.

IV. THE VERDICT OF THE JURY WASSUCH ASTO INDICATE THAT THE JURY
CLEARLY DID NOT UNDERSTAND AND/OR FOLLOW THE COURT'S
INSTRUCTIONS, THEREFORE, EVIDENCING PREJUDICE UPON THE PART OF
THE JURY.

1139. "Our trid system proceeds on the assumption that jurors are possessed of sufficient intelligence and
integrity that, once sworn, they may be counted upon to follow ingtructions given by the court." Jackson v.
State, 551 So.2d 132, 138 (Miss.1989). Jury ingtructions are not reviewed in isolation but are read asa
whole to determine whether the jury has been correctly ingtructed. Malone v. State, 486 So.2d 360, 365
(Miss. 1986). The Birkleys specificaly objected to Ingtruction D-7A in weighing the testimony of Andrew
Gilmore. Ingruction D-7A stated:

A person crimindly involved with othersin a crime is an accomplice. The testimony of an accomplice
is to be consdered and weighed with great care and caution and suspicion. You may give it such
weight and credit as you deem it is entitled.

1140. The Birkleys submitted Ingtruction D-7A, and it was given to the jury. "The language of the challenged
indruction is in conformance with the rule that ‘uncorroborated testimony [of an accomplice] should be
viewed with great caution and suspicion and it must be reasonable and not improbable or self-
contradictory or substantialy impeached.’ Thomasv. State, 340 So.2d 1, 2 (Miss.1976)." Robinson v.
State, 465 So.2d 1065, 1069 (Miss. 1985). The record reflects that one of the suspects was wearing a
red or maroon-like jacket and that a suspect fitting this description was picked up at the Huddle House
wearing ared, bulky shirt. Dennis Birkley, who fit the description sent out over the police radio dispatch,
was with a second suspect, Johnny Birkley, who fit the other description. Johnny Birkley had on alesther
cap and had bucked teeth. Dennis Birkley was found with $123.00 on his person, and there was testimony
that Dennis Birkley confessed to Andrew Gilmore that he had committed the crime. There was also
testimony from a police officer that the victims had told the officer during the investigation that one of the
individuals had a firearm and was wearing a maroon jacket. The Birkleys contend that the verdict of the
jury was contrary to the overwheming weight of the evidence and based upon the testimony of an
accomplice which should be viewed with caution and suspicion. It isthe opinion of this Court that the lower
court was not in error in overruling the motion for a directed verdict and that the evidence in the case sub
judice presented a guilt issue for the jury. From the record, the evidence supports the finding by the jury
and that the verdict was not contrary to the overwhelming weight of the evidence. This assgnment of error
iswithout merit.

V. THE CUMULATIVE ERRORSIN THISCASE REQUIRE THAT THE CONVICTION
AND SENTENCE BE REVERSED.

741. All of the Birkleys assigned errors are without merit, have been addressed, and do not warrant a



reversal of the convictions. The question under these and other cases is whether the cumulative effect of dl
errors committed during the tria deprived the defendant of afundamentdly fair and impartid trid. Where
thereis"no reversble error in any part, . . . thereis no reversible error to the whole” McFeev. State, 511
S0.2d 130, 136 (Miss.1987). We have examined each one of the Birkleys complaints and have
determined that dl of the assgnments of error lack merit. Therefore, this Court further concludes that the
cumulative effect of any aleged errors do not merit reversd of the trid court's judgment.

VI. THE TRIAL COURT ERRED IN THE SENTENCING OF DENNISBIRKLEY,
PARTICULARLY IN PENALIZING DENNISBIRKLEY FOR EXERCISING HIS
RIGHT TO A JURY TRIAL INTHISCASE.

142. " A sentence imposed on a defendant will not be reviewed if the sentence is within the limit prescribed
by satute." Martin v. State, 635 S0.2d.1352, 1355 (Miss. 1994) (citing Ainsworth v. State, 304 So.2d
656, (Miss. 1975).

143. In Pearson v. State, 428 So.2d 1361, 1364-65 (Miss. 1983), we addressed thisissue:

We wish to emphasize the absolute nature of the right of a person charged with a crimeto tria by
jury. Thisright is secured to every citizen by the Sixth and Fourteenth Amendments to the
Congtitution of the United States. It is secured to every Mississppian by Article 3, Section 26 of the
Missssppi Condtitution of 1890. Asaright, it is an entitlement of every individua which he or she
may clam no matter how inconvenient society or its members or its courts may deemiit.

It is absolutely impermissible that atrid judge imposing sentence enhance the sentence imposed
because the defendant refused a plea bargain and put the state and the court to the trouble of tria by
jury. Plea bargaining most assuredly is avaluable practice. See Bordenkircher v. Hayes, 434 U.S.
357, 361-362, 98 S.Ct. 663, 666-667, 54 L.Ed.2d 604, 609-610 (1978); Salter v. Sate, 387
S0.2d 81, 83-84 (Miss.1980). Both the prosecution and the defense--and the courts as well--have
an interest in the continuance of that practice. Asin civil matters, not infrequently the prosecution and
the defense can negotiate a more tolerable result than might be effected through plenary trid on the
merits before ajury. Still, asimportant as these interests are, they may never justify pendizing one
charged with a crime for claming his absolute right to be tried by afair and impartia jury of his peers,

Thereis no presumption that a convicted felon merits the maximum sentence authorized by law, that
anything he gets less than the maximum is to be construed as leniency, a matter of grace.
Individudized consideration of the offense and the offender are established hallmarks of our crimina
sentencing process. Absent substantia aggravating circumstances frequently including a record of
substantid crimind involvement in the padt, few offenders receive maximum sentences. Thisis asit
should be in a society which recognizes that vengefulness is seldom the product of maturity, that
mercy isnot asign of weakness.

The implementation and enforcement of the no enhancement rule recognized in Fermo and
Williamson and re-emphasized here necessarily fals upon the circuit judges of this state. Their
integrity, we are confident, is such that the ruleisin good hands.

We continued by gtating that trid judges are cautioned to "remain aoof from the plea bargain negotiations
by refraining from direct involvement or participation therein.” I d. at 1365 n.2 (citing Fermo v. State, 370



$S0.2d 930, 933 (Miss. 1979)). The circuit judge should be advised of the defendant's prior record, if the
case is going to be plea bargained, before he is asked to gpprove the pleabargain. 1d. at 1365.

144. Thereisno indication in the record that the trial judge enhanced the sentence of one defendant over the
other. There is no indication in the record that the trid judge interjected hersalf improperly in pretrid plea
bargain negotiations. In fact, counsd for Dennis Birkley discussed with the judge a one point that he
gpologized for saying that Samuel Gilmore had made a ded with the State. He said that the court file
reflected a petition to enter aplea by Samud Gilmore asto the armed robbery. The judge responded by
saying that the Court had not taken the pleas and had no knowledge of them. The judge was within the
discretion alowed by Miss. Code Ann., 88 97-3-7 & -79 (1994 & Supp. 1999). Dennis Birkley was
found guilty on two counts of aggravated assault and one count of armed robbery, and sentenced to serve
fifteen years on each aggravated assault count and twenty years on the armed robbery count, to run
concurrently. Johnny Birkley was found guilty on two counts of aggraveated assault, and sentenced to serve
fifteen years on each count, to run concurrently. The statute provides that the sentence for armed robbery,
when set by the judge, shdl be for any term of imprisonment not less than three (3) years. Id. § 97-3-79.
The gtatute for aggravated assault provides that the sentence could be not more than one (1) year in the
county jail or not more than twenty (20) yearsin the custody of the MDOC. Id. § 97-3-7(2). Samuel
Gilmore pled guilty to one count of armed robbery and was given a sentence of ten (10) years with one
suspended. Andrew Gilmore pled to being an accessory after the fact and was sentenced to five (5) years
with one suspended. The judge's sentences were within the statutory limits, and there is no record of abuse
of discretion. Thisissue iswithout merit.

CONCLUSION

145. This Court finds that the Birkleys congtitutiond right to a Speedy tria was not violated and the other
adleged assgnments of error are without merit. Therefore the judgment of the Washington County Circuit
Court is affirmed.

146. ASTO JOHNNY BIRKLEY: COUNT Il: CONVICTION OF AGGRAVATED ASSAULT
AND SENTENCE OF FIFTEEN (15) YEARSIN THE CUSTODY OF THE MISSISSIPPI
DEPARTMENT OF CORRECTIONS, WITH CONDITIONSAND COSTS, AFFIRMED.
COUNT IV: CONVICTION OF AGGRAVATED ASSAULT AND SENTENCE OF FIFTEEN
(15 YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
AND COSTS, AFFIRMED. COUNT I ISTO RUN CONCURRENTLY WITH COUNT IV.

ASTO DENNISBIRKLEY: COUNT Il: CONVICTION OF AGGRAVATED ASSAULT AND
SENTENCE OF FIFTEEN (15) YEARSIN THE CUSTODY OF THE MISSISSI PPI
DEPARTMENT OF CORRECTIONS, WITH CONDITIONSAND COSTS, AFFIRMED.
COUNT II1: CONVICTION OF ARMED ROBBERY AND SENTENCE OF TWENTY (20)
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
AND COSTS, AFFIRMED. COUNT 1V: CONVICTION OF AGGRAVATED ASSAULT AND
SENTENCE OF FIFTEEN (15) YEARSIN THE CUSTODY OF THE MISSI SSIPPI
DEPARTMENT OF CORRECTIONSAFFIRMED. COUNT Il ISTO RUN
CONCURRENTLY WITH COUNTSIII AND IV.

PRATHER, C.J., SULLIVAN AND PITTMAN, P.JJ., BANKS, SMITH,



MILLSAND WALLER, JJ., CONCUR. McRAE, J., CONCURSIN
RESULT ONLY.



