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MILLS, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. Robert Richmond was convicted in the Circuit Court of the First Judicia Digtrict of Hinds County on a
charge of motor vehicle theft and was sentenced as an habitua offender to aterm of five yearsin the
custody of the Missssippi Department of Corrections. Aggrieved by the judgment rendered againgt him,
Richmond appedls, raising the following issues as error:

|. THE TRIAL COURT ERRED BY FAILING TO QUASH AND ALLOWING THE
STATE TO PROCEED ON AN IMPROPER INDICTMENT FOR THE CHARGE OF
MOTOR VEHICLE THEFT.

Il. THE TRIAL COURT ERRED BY FAILING TO INSTRUCT THE JURY ASTO (A)
THE PROPER ELEMENTSOF MOTOR VEHICLE THEFT AND (B) THE LESSER
INCLUDED CHARGE OF TRESPASS.

[1l. THE UNDERLYING STATUTE FOR THE CHARGE OF MOTOR VEHICLE THEFT
ISUNCONSTITUTIONALLY VOID FOR VAGUENESSAND A FAILURE TO
CONTAIN A REQUISITE MENS REA.



IV.RICHMOND WASDENIED THE EFFECTIVE ASSISTANCE OF COUNSEL.

V. THE TRIAL COURT ERRED BY FAILING TO GRANT RICHMOND'SMOTION
FOR DIRECTED VERDICT, JNOV AND/OR THE VERDICT WASAGAINST THE
OVERWHELMING WEIGHT OF THE EVIDENCE.

STATEMENT OF FACTS

2. Barbara Biggs, aresident of 757 Lorraine Street in Jackson, testified that on the evening of January 27,
1997, she went to bed "[p]robably between 10:30 and 10:45." After going to bed, Biggs looked outside
her window and saw two black males beside her car, trying to get the driver's door open. She banged on
thewall, and they left. She then called 911 to report the incident to the police and asked that an officer
come to her home. The police arrived and told her to put her "club” anti-theft device on the steering whedl
of her car.

113. Later she heard someone else at her car, and she looked out the window to see one black male at the
driver's sde door of her car, trying to open the door. She caled 911 again and reported that the man did
gain entrance to her car and was trying to remove the "club." Biggs again cdled 911 and told the dispatcher
that, "He just succeeded in stedling my car* as she watched him pushing the car out of her driveway. The
vehicle was ablack 1987 Buick Regd. Shortly afterward two police cars arrived. Biggstold the officers
what happened, and they immediately gave chase to the offender. Officer Sam Anderson then brought the
car back to Biggs house, where she noticed that "The steering column was busted,” and the upholstery was
sained with "black marks.”

4. Officer Anderson testified that he had been dispatched to the scene of an "auto theft in progress.” Upon
reaching Lorraine Street, he "noticed atwo-door, black Buick backing up out of adriveway." Anderson
"pulled on the right side of this vehicle." Continuing to observe it, he saw "that the subject that was driving
the car had a hard time driving it because it seems like he couldn't steer the car that good. At that point, he
kind of veered over to the left." This"subject”, whom Anderson identified as the defendant Robert
Richmond, then "jumped out of the car and proceeded to run back east between the house where he
backed up out the driveway with the vehicle."

5. Anderson pursued Richmond on foot, behind the Jefferson Street Apartments and over fences,
continualy ordering Richmond "to get down on the ground.” Findly, Richmond was impeded by an
insurmountable fence, where Anderson "grabbed him and shoved him to the ground and handcuffed him.”
From the time Richmond jumped out of the car until Anderson apprehended him, some "two to three
minutes' elgpsed, and Anderson never logt sight of him. Upon examining the Buick, Anderson found that the
windows were up, there was no broken glass, and the steering column was "busted” to adlow manua
ignition of the car without having akey. Anderson recovered atireiron and black glove from insde the car.

116. Officer Kenneth Travis responded to the first call of "attempted auto theft" and advised Biggs to put the
"Club" on her steering whed. Travis "was a couple of blocks avay" when the second call was tranamitted.
Travistedtified thet:

While | was responding, the dispatcher had her [Biggs] on the phone and she stated that they were--
the guy- whoever was in the car, was backing out of the driveway. At that time | had just turned the
corner from Hardy Street to Lorraine. | saw the black, ‘87 Regd pulling out of driveway. It was



headed south on Lorraine Street.

* % %

| pulled in behind it, turned on my blue lights and it Sarted veering to the left, apparently because he
had the Club on it. He couldn't control the car. And once the car stopped, | stepped out of my car,
just indde the driver's door, to see if anybody was going to exit with the weapon. When | saw that he
didn't have aweapon, | stepped from behind the car. | was going to try to apprehend him. But at that
time, he ran behind the car, between 757 Lorraine and the other house just next to it.

7. Travisidentified this man as Richmond. Having pursued him for "just a short distance, just up the
sdewak," Travis observed that the Buick "was till ralling.” At that point Anderson took up the chase while
Travis secured the vehicle. Shortly afterward, Anderson returned with Richmond in custody. Richmond did
not present any evidence at trid. He was convicted of motor vehicle theft and sentenced as a habitua
offender to aterm of five years with the Missssippi Department of Corrections.

DISCUSSION OF LAW

|. THE TRIAL COURT ERRED BY FAILING TO QUASH AND ALLOWING THE
STATE TO PROCEED ON AN IMPROPER INDICTMENT FOR THE CHARGE OF
MOTOR VEHICLE THEFT.

Il. THE TRIAL COURT ERRED BY FAILING TO INSTRUCT THE JURY ASTO (A)
THE PROPER ELEMENTS OF MOTOR VEHICLE THEFT AND (B) THE LESSER
INCLUDED CHARGE OF TRESPASS.

118. Richmond's first and second issues on apped attack the sufficiency of the indictment and the
correctness of the offense-defining jury indruction. The following two statutes are implicated.

Grand Larceny; second or subsequent offense of felonious taking of motor vehicle;
penalties.

(1)(a) Every person who shdl be convicted of taking and carrying away, felonioudy, the persond
property of another, of the vaue of Two Hundred Fifty Dollars ($250.00) or more, shal be guilty of
grand larceny, and shdl be imprisoned in the penitentiary for aterm not exceeding five (5) years, or
shdl be fined not more than One Thousand Dollars ($1,000.00), or both . . . .

Miss. Code Ann. § 97-17-41 (Supp.1996)
Taking possession of or taking away a motor vehicle.

(1) Any person who shdl, willfully and without authority, take possesson of or take avay amotor
vehicle belonging to another, and any person who knowingly shal aid and abet in such taking
possession or taking away, shal be guilty of afelony and shal be punished by commitment to the
Department of Corrections for not more than five (5) years.

Miss. Code Ann. 8 97-17-42 (Supp.1996)

119. Thetop of the indictment sets out the offense and controlling statutes as follows. "mot. veh. theft HAB



97-17-42/99-19-18." The language of the indictment returned againgt Richmond charged in pertinent part
that he:

"... did wilfully, unlawfully, felonioudy and without authority, take possesson of or take away a certain
motor vehicle described as one (1) 1987 Buick Regd, two door automobile, black in color the
property of Barbara Biggs a more particular description being to the Grand Jury unknown, of the total
vaue of more than $250.00..."

110. Before trid, the State moved to amend the indictment to delete the words "of atotal value of more
than $250.00" as being mere surplusage and outside the dements of the crime of motor vehicle theft.
Richmond's counsdl objected and moved to quash, based on the fact that the indictment was not clear asto
whether the defendant was being charged with grand larceny under Miss. Code Ann. 8§ 97-17-41 or with
motor vehicle theft under Miss. Code Ann. 8 97-17-42. The lower court recognized that to delete the
amount would be a substantive amendment and refused to do so. Thetrid court then mistakenly asked, "So
we can gill go forward under the grand larceny indictment?', to which the prosecutor responded in the
afirmative,

111. The State then presented evidence that the vehicle in question had very low mileage for its age and
was worth between $3,000 and $3,500. Thisissue next gppeared when Richmond objected to instruction
S1, asfollows:

The Court indructs the jury that if you believe for the evidence in this case, beyond areasonable
doubt, that the defendant, Robert Richmond, alone or with another, on or about January 28, 1997:
(2) did then and there wilfully, unlawfully, felonioudy and without authority, take possesson of or teke
away acertain motor vehicle described as one (1) 1987 Buick Regd, two door automobile, black in
color, (2) said property having atota value exceeding $250.00, (3) said property being the property
of Barbara Biggs, then it is your sworn duty to find the defendant guilty as charged.

f12. After thisinstruction was tendered, defense counsel objected on the ground that the instruction should
have had the additiond element of the intent to permanently deprive. A detailed andysis of the exchanges
between the triad court and counsdl for both parties is essentid to establish the context for the challenged
aufficiency of the indictment and the "offense tracking” jury ingtruction. The record continued as follows:

Mr. Taylor [assgtant didtrict atorney]: The grand larceny does require the intent to deprive
permanently. But, your Honor, again, this case was brought under the Motor Vehicle Theft Statute
with the $250 thing inadvertently left in there. And you said thet | had to prove that, and I've
attempted to do that.

The Court: But | understand in your case, though, as | take it, your position is that you were going
under the new dtatute. But in the indictment it says, "If you aso charge something that you didn't have
to," and that was the $250.

Mr. Taylor [assstant didtrict attorney]: Yes. And you said that we were married to that, and so weve
been.

The Court: Yes. | don't have any doubt that wasin the indictment. Mr. Crites, what do you say to
that? Because the State actudly put another burden on it they didn't have to.



Mr. Crites [attorney for Richmond]: Well, | think that- my understanding was we were proceeding
under grand larceny. It's either motor vehicle theft or grand larceny. The motor vehicle theft- | assume
the reason that we have this atute is to eiminate the need to prove its intent to deprive permanently.

The Court: I'm sure that's the reason for it. And the State is saying that's the one that they used. They
just put another element on it to make it aharder case for them to prove that they didn't have to.

Mr. Crites[attorney for Richmond)]: The only element that they added, | think, was the $250. | mean,
if itis infact, grand larceny, then they're going to have to prove the intent to deprive. It elther isor
isn't, to me.

The Court: They're saying it isn't grand larceny; it's motor vehicle theft. They just put something in the
indictment that they didn't have to, per the statute, which makestheir case harder to prove. And |
know | would not amend the indictment pursuant to your objections to their motion to amend. But
now I've got to properly ingtruct the jury. And if this was, indeed-- which they have at the top--
motor vehicle theft, and just another added eement-- I'm going to go ahead and give thisone. | think
the State made an error but they've attempted to correct the error by proving an eement of the crime
that they didn't have to prove. And I'm going to find that this is the gppropriate ingtruction to give to
thejury.

112.3. Richmond was subsequently convicted on the offense of motor vehicle theft and sentenced as an
habituad offender to aterm of five yearsin the penitentiary pursuant to Miss. Code Ann. 8 97-17-42 and §
99-19-81. Thisissue wasfindly discussed during the hearing on the motion for anew trid. When Richmond
chdlenged the indictment and the offense defining ingtruction, the State responded as follows:

Y our honor will recal that before the trid started, the State made a motion to amend out of the
indictment the alegation of vaue in excess of $250 as being surplusage under the Motor Vehicle Theft
Statute.

* * %

...for thistrid, the State made amotion to amend it out, to make it conform with the exact amount of
proof. Defense objected to that amount and alowed it to remain in there. They said they wanted that
additiona burden in there. Y our honor then stated that since the State had voluntarily put that
additionad dement on itsdf, we should continue to have to bare it, and we did.

* * %

What | may have said we were trying is of no moment. The State is bound by the indictment, which
was an dlegation of motor vehicle theft with the additiona eement, the unnecessary additional eement
which we had to prove- and did- beyond a reasonable doubt of avaue of more than $250. Any
embarrassment or trouble at trial caused to the defendant was caused by the defendant's prevailing on
his opposition to our motion to amend. If this was awound to the defendant, it was, your Honor, a
sdf-inflicted wound.

* * %

The jury was properly ingructed as to motor vehicle theft with the additional eement which the State



had foolishly placed upon itself.

114. At the conclusion of the State's argument over the sufficiency of the indictment and the offense defining
ingtruction, the trid court conducted the following colloquy:

The Court: One of the points that Mrs. Gilliam makes does concern me, and that isdid | require the
State to carry the burden of proving the $250, which, if | had granted your motion to amend the
indictment, you would not have had that burden. She makes a point that after | did that, instead of
talking about motor vehicle theft, | spoke of grand larceny. What do you say as to whether or not that
was error on my part? To sart referring to it as grand larceny when there was not the additional
element of the intent to deprive?

Mr. Taylor: It was error, your Honor, but harmless error. The jury could not possibly have been
mided, because they were properly ingtructed. If | said that and it'sin the record, | must have. It was
error. But, again, it was harmless error. It could not possibly have prejudiced the defendant in any
manner whatsoever, because they were, in fact, properly instructed.

115. Richmond's lawyer reiterated the argument that the court's reference to grand larceny had mided tria
counsdl, Mr. Crites, into believing that he was defending a grand larceny charge. Thetrid court ultimately
rg ected Richmond's argument as follows:

The State recognized the problem that the indictment had, prior to trid... The fact is, however, the
State did raise it, it was objected to by the defendant, the Court sustained the defendant's objection
and required the State to prove an additional element that was not necessary to be proved because it
was stated in the indictment. | don't think anyone was confused asto what | required the State to do.
Had there not been an objection on the defendant's part, the indictment certainly would have been
amended without the extra language, and there would not have been the argument that is now present
before the Court.

| do... have aproblem with my referring to this statute as grand larceny. However, | am aware that
jurors do not necessarily understand the ements of the crime. And why | do agreeit was error to do
50, | do find that that is not reversible error. At bes, it's harmless; particularly when the jury was
instructed as to what e ements was necessary to be proven under this particular statute. Whether or
not we refer to it as motor vehicle theft or grand larceny, until the jury knows the dementsin which the
State is required to prove, that, in my opinion, is harmless. So therefore | do find that the Court did
properly ingtruct the jury on the issue we had.

116. The"garting point” for condderation of whether the indictment is sufficient, according to Harrison v.
State, 722 S0.2d 681, 686 (Miss.1998), is Rule 7.06 of the Missssppi Uniform Circuit and County Court
Rules, which provides that:

The indictment upon which the defendant isto be tried shall be a plain, concise and definite written
gatement of the essentid facts condtituting the offense charged and shdl fully notify the defendant of
the nature and cause of the accusation. Forma and technical words are not necessary in an
indictment, if the offense can be substantialy described without them. An indictment shal aso include
the following:

1. The name of the accused;



2. The date on which the indictment was filed in court;

3. A gatement that the prosecution is brought in the name and by the authority of the State of
Missssppi;

4. The county and judicid digtrict in which the indictment is brought;

5. The date and, if applicable, the time at which the offense was dleged to have been committed.
Failure to sate the correct date shal not render the indictment insufficient;

6. The sgnature of the foreman of the grand jury issuing it; and
7. The words "againgt the peace and dignity of the Sate.”

117. Richmond argues that since the indictment contained the dollar value as required under Miss. Code
Ann. § 97-17-41(a) for grand larceny, combined with &l the necessary elements of Miss. Code Ann. § 97-
17-42 for motor vehicle theft, he was denied notice under the Sixth and Fourteenth Amendments of the
United States Congtitution and Art. 3, Sections 14 and 26 of the Mississppi Congtitution. Richmond aso
cites numerous cases where we have held that the accused is entitled to a plain statement of the charge
agang him. See, e.g., Hennington v. State, 702 So.2d 403 (Miss.1997); Peterson v. State, 671 So.2d
647 (Miss.1996); Love v. State, 211 Miss. 606, 52 So.2d 470 (1951). He argues that the essential
elements of the offense must be aleged with precison and certainty. Love, 211 Miss. at 611, 52 So.2d at
471 (citing 42 C.J.S. Indictments and Information § 130-137-138). See also Stinson v. State, 443
So.2d 869 (Miss.1983); Watson v. State, 291 So.2d 741 (Miss.1974); Everett v. State, 248 So.2d
439 (Miss.1971); May v. State, 209 Miss. 579, 584, 47 So.2d 887 (1950).

118. The grand jury indictment returned againgt Richmond contained dl of the dements set forth in of the
Missssppi Uniform Circuit and County Court Rule 7.06. At the top of the indictment, Richmond was
specificaly informed that he was charged with a violation of Miss. Code Ann. § 97-17-42, "mot. veh.
theft.” Richmond has not shown that the mistaken inclusion of the dollar amount of the vehicle, as required
by Miss. Code Ann. § 97-17-41(a) for grand larceny, prgjudiced him in any way or that he was unaware
of what crime he was charged with committing or that he was unable to prepare an adequate defense
because of the indictment.

119. So long as from afair reading of the indictment, taken as awhole, the nature and cause of the charge
againd the accused are cdlear, the indictment islegdly sufficient. Harrison v. State, 722 So.2d 681, 687
(Miss.1998)(citing Henderson v. State, 445 So.2d 1364, 1368 (Miss.1984). Having specificaly
informed Richmond of the offense charged, as well asthe detailed code section number, the State
handicapped itsalf through thisindictment by adding an unnecessary eement of proof. Richmond's objection
to the State's attempted deletion of this surplusage was sustained by the tria court. Judge Gibbs recognized
that to alow an amendment such as driking the value of the car would be a subgtantive change in the
indictment. He therefore correctly required the State to prove the e ement of vaue pursuant to Richmond's
objection. Under these circumstances, Richmond can make no valid clam of prejudice by the indictment.

120. Thetrid court acknowledged that he made amistake by referring to the prosecution charge as "grand
larceny”, but carefully reviewed thisissue during the hearing on the motions for INOV or new trid and
found that the mistake was harmless error since it would have had no effect on the verdict. Carter v. State




722 S0.2d 1258, 1262 (Miss.1998). See also, Newsom v. State, 629 So.2d 611, 614 (Miss.1993). This
finding is presumed to be correct on gpped. See, e.g., Nicolaou v. State, 612 So.2d 1080, 1084
(Miss.1992). Because of the overwhelming weight of the evidence in this case, the error is clearly harmless
and renders Richmond's attempt to overcome the presumption inadequate. Lentz v. State, 604 So.2d
243, 249 (Miss.1992).

121. The offense tracking ingtruction, S-1, followed the language of the indictment, which in turn aso
tracked the language of motor vehicle theft under Miss. Code Ann. 8 97-17-42. The ingtruction aso
included the components of "felonioudy" and "said property having atotd value exceeding $250." Use of
the term "felonioudy”, the linguigtic equivaent of "done with crimind intent”, in the offense tracking
ingruction for agrand larceny case has been held to place upon the State its "full and proper burden” of
proving the intent to deprive permanently. Deal v. State, 589 So.2d 1257, 1260 (Miss.1991). To the
extent the term "felonioudy” is not contained in Miss. Code Ann. § 97-17-42 for motor vehicle theft, the
State once again permissibly saddled themsalves with an additiona burden of proof. At trid, the jury should
be indructed in language that tracks the indictment; however, failure of the ingruction to contain this
language does not necessarily render it fataly defective. Duplantis v. State, 708 So.2d 1327, 1344
(Miss.1998)(citing Doss v. State, 709 So.2d 369 (Miss.1997)); Berry v. State, 575 So.2d 1, 13
(Miss.1990). For these reasons, Richmond's assgnment of error regarding the offense tracking ingtruction is
without merit.

122. Richmond further argues that he should have been given an ingtruction on the lesser-included offense
of trespass. Because his counsd failed to make such arequest &t trid, the failure to do so serves asabar to
rasng the point on gpped. Carr v. State, 655 So.2d 824, 837 (Miss.1995). A jury instruction on the
lesser-included offense of trespass would have been improper even if Richmond's counsdl had made a
timely request.

1123. Jury ingtructions should not be given unless there is evidence to support them, and the principle applies
if the defendant seeks court authorization in charging the jury to find him guilty of alesser-included offense.
Deal v. State, 589 So.2d 1257, 1260 (Miss.1991). The defendant in Deal was prosecuted for grand
larceny of an automobile, and we held that the trid court had properly refused a trespass ingtruction since
the defendant had not claimed he was joyriding or that he intended to return the vehicle after a short period
of use. In the case sub judice, strong evidence of motor vehicle theft was presented, and Richmond
presented no evidence which would have led areasonable juror to conclude that he was only guilty of
trepass. To ingruct the jury otherwise would have been "based purely on speculation or surmise” Wilson
v. State, 639 So.2d 1326, 1328 (Miss.1994).

124. In light of the foregoing analysi's, we can not say that the trid court erred in dlowing the state to
proceed on an improper indictment. Thetrid court properly ingtructed the jury on the elements of motor
vehicle theft according to Miss. Code Ann. § 97-17-42. Likewise, the lesser-included offense of trespass
was properly refused because it was not requested by Richmond, and Richmond failed in proving anything
which would have led a reasonable juror to believe he was joyriding or borrowing the vehicle in question.
Therefore, Richmond's first two issues raised on gpped are without merit.

I1l. THE UNDERLYING STATUTE FOR THE CHARGE OF MOTOR VEHICLE THEFT
ISUNCONSTITUTIONALLY VOID FOR VAGUENESSAND A FAILURE TO
CONTAIN A REQUISI'TE MENS REA.



1125. Richmond did not chalenge the condtitutionality of motor vehicle theft as set forth in Miss. Code Ann.
§ 97-17-42 prior to or during trid. He did not include this ground in his written motions for INOV or new
trid. While this issue should be procedurdly barred by Richmond's failure to object &t trid, see, e.g.,
Jackson v. State, 684 So.2d 1213, 1229 (Miss.1996), we address the issue since the motor vehicle theft
daute isrelatively new.

126. Statutes under condtitutiona attack have a presumption of validity attached to them, overcome only
with a showing of uncongtitutionality beyond a reasonable doubt. Nicholson ex rel. Gollott v. State, 672
S0.2d 744, 750 (Miss.1996). We have held that the test concerning statutory construction is whether a
person of reasonable intelligence would, by reading the statute, receive fair notice of that which isrequired
or forbidden. Reining v. State, 606 So.2d 1098, 1103 (Miss.1992). Richmond argues for the first time
on appeal that Miss. Code Ann. § 97-17-42 is congtitutionally flawed because it proscribes conduct
"without telling uswhat the mensrea is."

927. We have held that:

Although it may be said that intent is a necessary element of dl crimes, this does not necessarily
connote conscious wrongdoing. There are gatutory crimesin which the law categoricaly forbids
certain acts without regard to the state of mind of the actor. In that instance' * * * the intent to do
that act isthe only element necessary to complete the act.' 21 A.Jur.2d Crimina Law 8 81 (1965).
The Legidature may define a crime which depends on no mental eement and conssts only of
forbidden acts or omissons. 14 Am.Jur. Crimina Law 8 16 (1938). Where acts congtituting such an
offense have been defined by the Legidature, crimina intent need not be proven by the prosecution.
Crimind intent not expressed in the datute is not dways required where the offense is merdy malum
prohibitum. Statutes which do not require 'guilty knowledge have been generdly held to be
congtitutiona, 21 Am.Jur.2d Crimina Law 8 90 (1965), unless such laws invade some specific
condtitutiond right.

Wright v. State, 236 So.2d 408, 413-14 (Miss.1970).

1128. This authority leads us to conclude that Richmond's condtitutiona chalenge of Miss. Code Ann. § 97-
17-42 iswithout merit. Because the statute defines motor vehicle theft as being a forbidden act, or malum
prohibitum, we can not say that the Legidature's failure to set out a mens rea rendersit unconditutiond.
Richmond's assgnment of congtitutional error is therefore without merit.

IV.RICHMOND WASDENIED THE EFFECTIVE ASSISTANCE OF COUNSEL.

1129. At the hearing on the motion for anew trid, Richmond's appellate counse argued that the tria counsdl
was ineffective in falling to investigate the cass; in failing to request alesser-included offense ingruction; in
failing to file amation for discovery; in failing to object to leading questions; and in failing to file a motion for
anew trid. The prosecutor made the following response;

No attorney is held to doing a perfect job in court. No court has held that a criminal defendant is
entitled to a perfect defense. Mr. Crites probably made some mistakes, asdid |. But | do not believe
the record reved s that his performance was so deficient at trid asto render the result achieved
fundamentaly unfair.

If your Honor remembersthetrid, the evidence of the defendant's guilt was overwhelming. The victim



sad that her security light came on, she saw a person trying to breek into her car, she kept on the
phone with 911 giving them ablow by blow account of the thief's progress of trying to get into her
car. She very refreshingly, quite candidly, said she could not identify the defendant. But when the
police came on the scene, they saw this man exit the car after an agportation of the vehicle, defeating
any possihility of trespass, and they maintained eye to eye contact as they ran him down through the
brambles and the bushes and findly gpprehended him. No reasonable jury could have come to any
other conclusion but that the defendant was guilty as charged. There were no errors committed by the
defense atorney that could possibly have changed the verdict of that jury which camein after seven
minutes of deliberation.

Thetrid court agreed, finding as follows.

[t]here are some deficiencies. But the Court has to consider those deficiencies under the Strickland v.
Washington test; and that is whether or not they amount to prgjudice. Again, | had the benefit of
gtting and ligening to the evidence, and the evidence in this case was overwhelming. The jury did not
take very long in its ddiberations to find the defendant guilty. So while there were deficienciesin the
performance of counsd, in my opinion, those deficiencies do not amount to the necessary requisites
that the Strickland v. Washington case demand.

1130. No error can be assigned to thetrid court's findings. Richmond fails to establish ineffective assstance
of counsdl because hefalls short of proving the prejudice prong of the test as set forth in Strickland v.

Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 L .Ed.2d 674 (1984). We adopted the
Strickland test in Rankin v. State, 636 So0.2d 652, 656 (Miss.1994), holding that:

The Strickland test requires a showing that counsel's performance was sufficiently deficient to
congtitute pregjudice to the defense. The defendant has the burden of proof on both prongs. A strong
but rebuttable presumption, that counsel's performance fals within the wide range of reasonable
professona assstance, exists. The defendant must show that but for his attorney's errors, thereisa
reasonable probability that he would have received a different result in the tria court.

(citations omitted).

131. While thetrid court implicitly found that Richmond's trid counsel was deficient, the ruling on ineffective
assistance of counsel was based on the absence of prgudice. The overwhelming evidence of Richmond's
guilt forestdls the possibility of finding that mistakes by histrid counsd would have affected the find
outcome at trid. "[A] fundamenta reason why no preudice can be demondrated in this caseisthat it is
clear from the record” that Richmond is"hopdesdy guilty. This overwhelming evidence of guilt makes the
determination by the jury in this case thoroughly relidble”” Ward v. State, 461 So.2d 724, 727 (Miss.1984)
. Because Richmond's theory of error implicates only the first prong of the Strickland test, he falsto carry
the remainder of the burden by proving prgudice at trid. Therefore, Richmond's claim of ineffective
assistance of counsd is without merit.

V. THE TRIAL COURT ERRED BY FAILING TO GRANT RICHMOND'SMOTION
FOR DIRECTED VERDICT, JNOV AND/OR THE VERDICT WASAGAINST THE
OVERWHELMING WEIGHT OF THE EVIDENCE.

1132. Richmond argues that the verdict of the jury was contrary to the law and that fair minded jurors could



have only found him guilty of trespass. He contests the sufficiency and weight of the evidence supporting the
guilty verdict. In deciding whether the evidence is legdly sufficient to sustain the verdict, we "must congder
the evidence in the light most favorable to the State”, and accept as true "[&]ll evidence supporting or
tending to support the verdict, aswell as dl reasonable inferences that may be drawn from the evidence..."
Harrell v. State, 583 So.2d 963, 964 (Miss.1991). Matters regarding the weight and credibility to be
accorded the evidence are to be resolved by the jury. Fisher v. State, 481 So.2d 203, 212 (Miss.1985).

1133. The standard for reviewing adenid for adirected verdict and a peremptory ingtruction isthe same as
that for adenid of ajudgment notwithstanding the verdict. Alford v. State, 656 So.2d 1186, 1189
(Miss.1995). In Edwards v. State, 469 So.2d 68, 70 (Miss.1985), we considered what guidance should
be given to trid courts on amotion for ajudgment notwithstanding the verdict, holding that:

Where a defendant in a crimina prosecution has requested a peremptory instruction or moved for
judgment notwithstanding the verdict, each dement of the offenseis tested for evidentiary sufficiency.
In such asetting, the trid court must consder dl of the evidence - not just the evidence which
supports the State's case - in the light most favorable to the State. May v. State, 460 So.2d 778,
781 (Miss.1984). The State must be given the benefit of dl favorable inferences that may reasonably
be drawn from objective facts established by the evidence. Glass v. State, 278 So.2d 384, 386
(Miss.1973).

134. We will vacate ajury verdict only if the verdict is "so contrary to the overwhelming weight of the
evidence that, to alow it to stland would be to sanction an unconscionable injustice.” Pearson v. State, 428
So.2d 1361, 1364 (Miss.1983). In determining whether ajury verdict is againgt the overwhelming weight

of the evidence, this Court must accept as true the evidence which supports the verdict and will reverse only
when convinced that the circuit court has abused its discretion in failing to grant anew trid. Thornhill v.
State, 561 So.2d 1025, 1030 (Miss.1989).

1135. The record reflects that the State carried its burden of proving each eement of motor vehicle theft
under Miss. Code Ann. 8 97-17-42. Two police officers identified Richmond as the one who had
intentionally, and without authority, taken possession of the 1987 Buick Regd which belonged to Barbara
Biggs Taking the evidence in the light most favorable to the State, it is hard to imagine how the facts could
have been any more favor of the State than they actualy were. Richmond was caught stedling the car "red-
handed", and the police officer chased him from the scene, never lost sight of him, and finally apprehended
Richmond when he could not cross a high fence. These facts speak volumes to the weight and sufficiency of
the evidence, leaving us to conclude that these motions were properly denied by the triad court. Therefore,
thisfind issue is without merit.

CONCLUSION

1136. Detailed analysis of the record reveds that while the indictment was not perfect, Richmond was given
proper natice in the indictment of being charged with motor vehicle theft under Miss. Code Ann. § 97-17-
42. And athough some stray remarks were made by the trid judge and the prosecution regarding grand
larceny, the jury was properly ingructed on dl the e ements necessary for motor vehicle theft. Richmond
has failed to overcome the strong presumption of validity of the motor vehicle theft Satute, and why there
may be no dement of mensrea in the Satute per sg, it is certainly within the province of the Legidature to
proscribe certain acts as malum prohibitum. Richmond additionaly failed to carry the burden of proving
that the mistakes of histrid counsd, if any, were sufficient to meet the pregjudice prong of Strickland.



Richmond's attack on the sufficiency and weight of the evidence wasin vane. He was literdly caught with
his hand in the so-cdled "cookie jar." For these reasons, the judgment of the Hinds County Circuit Court is

affirmed.

137. CONVICTION OF MOTOR VEHICLE THEFT AND SENTENCE OF FIVE (5) YEARSIN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONSASAN
HABITUAL OFFENDER ASDEFINED BY SECTION 99-19-81, MISSISSIPPI CODE 1972,
WITHOUT PAROLE, PROBATION, REDUCTION OR SUSPENSION OF SENTENCE,

AFFIRMED.

PRATHER, C.J., SULLIVAN AND PITTMAN, P.JJ., BANKS, SMITH,
WALLER AND COBB, JJ., CONCUR. McRAE, J., CONCURSIN PART
AND DISSENTSIN PART WITHOUT SEPARATE WRITTEN

OPINION.



