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STATEMENT OF THE CASE

1. Thisisacrimina appea from the Greene County Circuit Court. Bonnette Beard Boatner was charged
with one count of misdemeanor abuse of a vulnerable adult under Miss. Code Ann. § 43-47-19 (1), (2)
(Supp. 1996) (Missssppi Vulnerable Adults Act), by affidavit of Johnny Watkins, Missssppi Attorney
Generd Invedtigator filed with the Greene County Justice Court. On January 6, 1998, Boatner wastried in
the Justice Court and convicted, and she timely filed her notice of apped with the Greene County Circuit
Court on January 15, 1998. After ade novo bench tria on November 12, 1998, Boatner was found guilty
and sentenced to one year in the county jail, with Sx months suspended, a $1000 fine, one year good
behavior, non-reporting probation, and ordered to pay court costs. Aggrieved by the judgment of the circuit
court, Boatner filed atimely notice of apped to this Court on Nov. 12, 1998.

STATEMENT OF THE FACTS

2. The affidavit in this case dleged that Boatner, a certified nurang assstant in the employment of
Brookwood Manor Nursing Center) in Leskesville, Mississippi on July 21,1997, committed misdemeanor
abuse of Hattie Bodie, an eighty-five year old patient, by cursing and dapping Mrs. Bodie on the buttocks.
Teresa Crabtree, awitness for the State, was the administrator of Brookwood at the time of the incident.



Crabtree tedtified that Boatner gave awritten statement regarding the incident. The statement disclaimed
any dapping or curang.

113. Katrina Heathcock, a nursing assistant trainee and a witness for the State, was working with Boatner
when the incident occurred. Hesthcock testified that on the evening of July 21, 1997, while she and Boatner
were removing the whedl chair lap restraint from Mrs. Bodie to prepare her for bed, Boatner "yanked the
other sde of it and she was cursing her out.” Heathcock further testified thet after they had moved Mrs.
Bodie to the bed and as they were changing her diaper, Boatner then struck Mrs. Bodie on the buttocks
with her open hand. Heethcock testified that after Boatner struck Mrs. Bodie, Boatner commented "Wll, |
hit her too hard, didn't I?" Heathcock aso testified that Mrs. Bodie "yelled out” when Boatner struck her.

14. Another witness for the State, Amy McLeod Brown, aregistered nurse, testified that she was working
a Brookwood on the night in question and that Heathcock reported the incident to her. Brown and Joy
Turner, alicensed practica nurse, went to Mrs. Bodi€'s room and examined Mrs. Bodie outside the
presence of Heathcock, at which time they observed, and Turner photographed, what they determined to
be ahand print. 2 Turner testified that when Boatner was suspended from employment, Boatner asked
"Abused who?' then Boatner laughed and replied "I love these old people.”

5. Boatner testified they were not working "shorthanded” on July 21, 1997, and denied dapping Mrs.
Bodie, but stated that Mrs. Bodie resisted her as Boatner was cleaning and drying her. Boatner further
testified that she had learned in her training that she was not to spank or hit a patient, that to do so would be
abuse, and that she was ingtructed to walk away from resistant patients rather than "'lose your cool”. She
a0 tedtified she knew no reason Heathcock would lie.

116. The four issues Boatner presents on appedl to this Court are asfollows:

|. THE STATUTE IN THISCASE, SECTION 43-47-19, MISS. CODE 1972, AMEND., IS
UNCONSTITUTIONAL ON THE GROUNDS OF VAGUENESS AND AMBIGUITY,
AND ASSUCH, A CONVICTION UNDER SAME ISVOID.

II. THE STATE, IN NOT CALLING THE AFFIANT IN THISCASE, JOHNNY
WATKINS, ASA WITNESSAT TRIAL, EFFECTIVELY DENIED THE APPELLANT OF
HER SIXTH AMENDMENT RIGHTS OF CONFRONTATION OF HER ACCUSERS,
REQUIRING REVERSAL.

[Hl. THE JUDGMENT OF THE GREENE COUNTY JUSTICE COURT ISVOID IN
THAT IT EXCEEDED THE AUTHORITY OF JUSTICE COURT JURISDICTION, AND
ISTOTALLY VAGUE ASTO THE SENTENCE RENDERED, PARTICULARLY ASTO
ENHANCED INCARCERATION NOT ALLOWED BY THE CONTROLLING
STATUTE.

V. THE JUDGMENT IN THISCASE ISCONTRARY TO THE WEIGHT OF
CREDIBLE EVIDENCE ADDUCED AT TRIAL, CONTRARY TO THE
REQUIREMENT OF PROOF BEYOND A REASONABLE DOUBT, AND CONTRARY
TO THE LAW OF THISSTATE.

ANALYSIS



|. THE STATUTE IN THISCASE, SECTION 43-47-19, MISS. CODE 1972, AMEND., IS
UNCONSTITUTIONAL ON THE GROUNDS OF VAGUENESS AND AMBIGUITY,
AND ASSUCH, A CONVICTION UNDER SAME ISVOID.

7. The gatute in question reads as follows:
Miss. Code Ann. § 43-47-19. Abuse, neglect and exploitation for bidden
(1) 1t shdl be unlawful for any person to abuse, neglect or exploit any vulnerable adullt.

(2) Any person who willfully commits an act or omits the performance of any duty, which act or
omission contributes to, tends to contribute to or resultsin the abuse, neglect or exploitation of any
vulnerable adult shal be guilty of a misdemeanor and, upon conviction thereof, shal be punished by a
fine not to exceed One Thousand Dallars ($1,000) or by imprisonment not to exceed one (1) year in
the county jail, or by both such fine and imprisonment.

(3) Any person who wilfully inflicts physica pain or injury upon avulnerable adult shdl be guilty of
felonious abuse and/or battery of a vulnerable adult and, upon conviction thereof, may be punished by
imprisonment in the State Penitentiary for not more than twenty (20) years.

Explanations of the statutory terms gppear in the definition section of the Satute, as follows:
Miss. Code Ann. 8§ 43-47-5 Definitions

For the purposes of this chapter, the following words shall have the meanings ascribed herein unless
the context otherwise requires.

(@ "Abusg' shdl mean the willful infliction of physicd pain, injury or mental anguish on avulnerble
adult, the unreasonable confinement of a vulnerable adult, or the willful deprivation by a caretaker of
services which are necessary to maintain the menta and physical hedlth of avulnerable adult. "Abuse”
shdl not mean conduct which is part of the treetment and care of, and in furtherance of the hedlth and
safety of apatient or resdent of a care facility.

(i) "Exploitation” shal mean. . . theillega or improper use of avulnerable adult or his resources for
another's profit or advantage.

(K) "Neglect" shdl mean. . . thefailure of a caretaker to supply the vulnerable adult with food,
clothing, shelter, hedth care, supervison or other services which are necessary to maintain his menta
and physicd hedth.

118. Boatner argues that the statute gives no guidance as to the meaning of "abuse", "neglect” or
"exploitation” and that, therefore, the "crimina act isleft up to ajury, or in this case, ajudge to define.”
Clearly, subsections (a),(i), and (K) of section 43-47-5, as outlined, supra, not only offer guidance, but lay
out plain definitions of the terms "abuse’, "neglect” and "exploitation”, so that the judge in this case had no
need to, nor did he, provide his own definitions.



119. Boatner offers the cases of Giaccio v. Pennsylvania, 382 U.S. 399, 86 S. Ct. 518, 15 L.Ed. 2d 447

(1966) and Cramp v. Board of Public Instruction, 368 U.S. 278, 82 S. Ct. 275, L.Ed. 2d 285 (1961)
as standing for the proposition that an uncongtitutiondly vague statute which carries the risk of prosecution

conditutes adenid of due process of law.

110. In Giaccio, the defendant was acquitted and sentenced to pay the costs of prosecution. 86 S. Ct.
518. The 1860 Act smply stated that the jurors "shall determine, by their verdict, whether. . . the defendant
shdl pay the costs' and that the judge shall "pass sentence to that effect, and order [defendant] to be
committed to thejail [until he pays].” I d. a 521. The court, in holding the Act condtitutionally invalid, noted
that the satute did not impaose any condition, limitation or contingency on thejury. I d.

T11. The statutory languagein Giaccio stands in stark contrast to the clear language of Miss. Code Ann. §
43-47-19 and its subsectionswhich list the specific offensve acts proscribed, (1) "abuse, neglect or exploit
any vulnerable adult”, (2) "willfully commits an act or omits the performance of a duty, which . . contributes
to, tends to contribute to or resultsin the abuse, neglect or exploitation of any vulnerable adult. . . ." Miss.
Code Ann. § 43-47-19.

112. In Giaccio, the Court stated that, ". . . alaw failsto meet the requirements of the Due Process Clause
if it is 0 vague and standardless that it leaves the public uncertain as to the conduct it prohibits or leaves
judges and jurors free to decide, without any legdly fixed standards, whét is prohibited and what isnot in
each particular case"" | d. at 520,521. The Giaccio Court dso stated that "[implicit in this condtitutiona
safeguard is the premise that the law must be one that carries an understandable meaning with lega
sandards that courts must enforce. This state Act does not even begin to meet this condtitutiona
requirement.” I d. at 521. In further contrast to the sparse language addressed by the Giaccio Court, the
language of Miss. Code Ann. § 43-47-5 provides definitions with understandable meaning for the
punishable acts of "abuse”’, "exploitation” and "neglect”. Miss. Code Ann. 8§ 43-47-5 (8),(i),(K). These
gatutory directives and definitions were intended to, and successfully provide clear legd standards that the
courts can and must enforce as the Circuit Court did in this case,

113. In Cramp, the statutory language in question involved an oath which required al employees of the
State of Horidato swear thet they, inter dlia, had not and would not "lend [their] aid, support, advise,
counsd or influence to the Communist Party.” Cramp , at 280 & 285. The issue to be decided was not only
whether a state can condtitutionaly compe those in its service to swear to such terms, but what the terms
meant. 1 d. a 286. The Court, focusng on the "extraordinary ambiguity of the statutory language’, discussed
whether one who had ever cast avote for a Communist candidate legdly appearing on abdlot could safely
subscribe to the oath, or whether one who had voted for a candidate nominated by another party, but
endorsed by the Communist Party, could so subscribe. 1d. The Court further questioned whether alawyer
who had represented the Communist Party or its members swear that he had never knowingly lent his
"counsd" to the Party.

124. The Court in Cramp, in holding an oath to be uncondtitutionally vague, Sated:

We think this case demongrably fals within the compass of those decisons of the Court which hold
that " . . agtatute which either forbids or requires the doing of an act in terms so vague that men of
common intelligence must necessarily guess at its meaning and differ asto its application violates the
first essentia of due processlaw."



Id., a 287 (citation omitted). The Court also commented, "No one may be required at pexil of life, liberty
or property to speculate as to the meaning of pend daute. All are entitled to be informed asto what the
State commands or forbids.” I d., citation omitted. In light of the plain language of Miss. Code Ann. 88
43-47-19 ; 43-47-5 (a), (i), (K), it isdear what the State forbids. Where the statute proscribes "willful
infliction of physica pain, injury or mental anguish on avulnerable adult” and "commit[ting] an act. . . which
contributes to, tends to contribute to or resultsin [willful infliction of physica pain, injury or menta anguish
(upon) avulnerable adult]” (8 43-47-19 and § 43-47-5(a)), the statuteis clearly informative. This Court has
held that the test concerning statutory congtruction is whether a person of ordinary intelligence would, by
reading the Statute, receive fair notice of that which is required or forbidden. State v. Burnham, 546
S0.2d 690, 692 (Miss. 1989). The language of the statute in question informs an adult of ordinary
intelligence that siriking an adult patient in a care facility with an open hand is punishable as abuse. Asthe
State emphasizes, inits brief, "[d]lthough a statute imposing crimind pendties must be strictly construed in
favor of the accused, it should not be so dtrict as to override common sense or statutory purpose.” United

States v. Brown, 333 U.S. 18, 25, 68 S.C. 376, 380, 92 L.ED 442, 448 (1948).

115. An ungtrained reading of the statute would aso put any person of ordinary intelligence on notice that a
ariking which left ared mark in the shape of apartid hand print long enough for anurseto obtain a
photograph of it, is abuse. At the very least, such a striking would be something which clearly "tended to
contribute. . . to the abuse. . . of any vulnerable adult.” 1d. Likewise, a plain reading of the statute would put
one on notice that a triking which caused an ederly patient to respond by "ydl[ing] out” is abuse, or & the
very least would be an act that tends to contribute to or result in abuse. 1d.

116. Whereas the Court in Cramp stated, ". . . it gppears upon a mere inspection that these general words
and phrases are s0 vague and indefinite that any penaty prescribed for their violation congtitutes a denid of
due process of law", the court in the present case was not left with generd words and phrases to decipher.
I d. Because the vague statutory language found in Giaccio and Cramp is so distinguishable from the
informative language of Miss. Code Ann. § 43-47-19 and § 43-47-5(a),(i), (k), neither caseis contralling.
Here, the Mississippi Statute in question does not condtitute adenid of due process.

117. In Meeks v. Tallahatchie County, 513 So. 2d 563 (Miss. 1987), this Court applied the test for
determining whether a datute is uncondtitutionaly vague as set out in Connally v. General Construction
Co., 269 U.S. 385, 46 S. Ct. 126, 70 L.Ed. 322 (1926). "[A] gatute which either forbids or requires the
doing of an act in terms S0 vague that men of common intelligence must necessarily guess at its meaning and
differ asto its application violates the first essentid of due process.” Meeks, at 566 (quoting Connally, at
391). Boatner herself admitted under oath that "you are never supposed to hit aresident” and that to do so
is abuse. The State rightfully asks how Boatner can, then, claim the statute was vague. Boather was on
notice as to what behavior was prohibited. 1 d. For the foregoing reasons, Boatner's argument that the
datute is uncongtitutionaly vague and ambiguous fails.

II. THE STATE, IN NOT CALLING THE AFFIANT IN THISCASE, JOHNNY
WATKINS, ASA WITNESSAT TRIAL, EFFECTIVELY DENIED THE APPELLANT OF
HER SIXTH AMENDMENT RIGHTS OF CONFRONTATION OF HER ACCUSERS,
REQUIRING REVERSAL.

1118. Johnny Watkins, contrary to Boatner's accusation, did not perpetrate some type of "hit and run
accusation”. Watkins, an Investigator for the Mississippi Attorney Generd's Office, was just that, an



investigator, not awitness to the events, nor an origina accuser. The State did not have to cal Johnny
Watkins. The State did, however, cdl dl of the employees who witnessed first hand the acts and results of
the acts on the night in question, and whose accusations and testimony were used by Watkinsin the
compilation of the affidavit. The affidavit on which the charge proceeded was never offered as evidence
againg Boatner. All of the withesses who offered evidence againgt her were available for confrontation as
the defense cross-examined each of these witnesses. Even if Watkins had testified, he would have tetified
to the information provided by the witnesses, and not to anything Watkins himsalf witnessed first-hand. Had
the State cdled Watkins to testify, the outcome of the trid would not have been different.

119. Miss. Code Ann. 8 99-35-143 (1972, as amended) provides the procedura bar:

A judgment in acrimina case shdl not be reversed because. . . of any errors or omissonsin the case
in the court below, except where the errors or omissons arejurisdictiond in their character, unless the
record shows that the errors complained of were made ground of specia exception in that court.

Id. We have hed that "[4] trid judge will not be found in error on a matter not presented to him for
decison." Smith v. State, 729 So. 2d 1191, 1205 (Miss. 1998). Boatner's complaint that her right to
confront the witness was violated because the State did not cal Watkins, the investigator with the Attorney
Generd's Office, asawitness at tria is without merit. The State correctly states that such an objection may
not be raised for the first time on apped, citing Smith, at 1205. Boatner israising thisissue for the firdt time
on appedl to this Court, and is, therefore, barred. Bass v. State, 328 So. 2d 665, 666 (Miss. 1976).

1120. Boatner contends that Watkinss absence "cdls into question the ultimate integrity of the fact finding
process’ and cites Ohio v. Roberts, 448 U.S. 56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980) in support of
her claim that the State's failure to call Watkins was error. Roberts is disinguishable in that theissuein
Roberts was the conditutiond propriety of the introduction in evidence of prdiminary hearing testimony not
produced at the crimind trid. 1d. at 59. The State, relying on an Ohio statute that permitted the use of
preliminary hearing testimony of awitness who "cannot for any reason be produced at trid”, offered the
transcript of the missing witness testimony. 1d.

121. A crimina defendant is guaranteed the right to confront the witnesses againg him. Stromas v. State,
618 So.2d 116 (Miss. 1993). Although Boatner had every right to compel the presence of witnesses at
trid, there is no evidence that she ever subpoenaed Watkins to appear, nor does she suggest that she
attempted to call Watkins to testify. Therefore, Boatner's clam of denid of her Sxth Amendment right to
confront witnesses againg her is without merit.

I1l. THE JUDGMENT OF GREENE COUNTY JUSTICE COURT ISVOID IN THAT IT
EXCEEDED THE AUTHORITY OF JUSTICE COURT JURISDICTION, AND IS
TOTALLY VAGUE ASTO THE SENTENCE REQUIRED, PARTICULARLY ASTO
THE ENHANCED INCARCERATION NOT ALLOWED BY THE CONTROLLING
STATUTE.

122. Boatner raises thisissue for the first timein this appeal. Theissue is proceduraly barred pursuant to the
same authorities cited under Issue 11. Upon her appeal of conviction in justice court, Boatner was entitled to
atrial de novo on apped to the circuit court. Boatner's apped to this Court apped s the circuit court's
judgment 2 Notwithstanding the fact that the present appedl is from the judgment of the circuit court and
not the justice court, it appears that Boatner complains that the judgment of the justice court exceeds that



court'sjurisdiction. After atrid de novo, the Circuit Judge sentenced Boatner to serve one year in the
county jail, with six months suspended, fined her $1,000, ordered a period of non-reporting, good behavior
probation for one year, and a payment of court cogs. This sentence is within the statutory sentencing limits
provided by Miss. Code Ann. § 43-47-19 (2), supra. It isimmaterid that the judgment of the justice court
provided that the court retain jurisdiction and that "areview of the sentence be held in sx months from the
date of conviction to determine if justice in this cause has been served and if further incarceration is needed”,
because Boatner's gppedl to the circuit court placed dl issues, including the sentence, in the jurisdiction of
the circuit court.

123. Assuming there was procedurally any merit to any assgnment of error at the justice court level of the
proceedings, and notwithstanding the fact that Boatner is gppealing the decision of the circuit court judge,
there is smply no merit substantively in this assgnment of error. The justice court judge did not exceed the
maximum fine or imprisonment in his judgment againgt Boatner. For the foregoing reasons, Boatner's
juridictiond argument mugt fail.

IV. THE JUDGMENT IN THISCASE ISCONTRARY TO THE WEIGHT OF
CREDIBLE EVIDENCE ADDUCED AT TRIAL, CONTRARY TO THE
REQUIREMENT OF PROOF BEYOND A REASONABLE DOUBT, AND CONTRARY
TO THE LAW OF THISSTATE.

124. We will not reverse and grant a new trial unless convicted that the verdict is so contrary to the
overwheming weight of evidence that to alow it to stand would sanction an unconscionable injustice.
(Gossett v. State, 660 So.2d 1285 (Miss. 1995). This Court has stated the standard to be applied in
determining whether evidence was sufficient to support a verdict is, when reviewing such evidence, al
evidence supporting or tending to support the verdict, together with al inferences which reasonably may be
drawn therefrom, shall be taken astrue. (Aldridge v. State, 398 So. 2d 1308 (Miss. 1981). The State
offers the following authority for the sandard of review:

"For review of the findings of atrid judge stting without ajury, this Court will reverse ‘only where
findings of the trid judge are manifestly erroneous or clearly wrong." Amerson v. State, 648 So. 2d
58, 60 (Miss. 1994) citation omitted; "The trid judge has the sole authority to determine the
credibility of the witnesses when gtting astrier of fact in abench trid.” Rice Researchers, Inc. v.
Hiter, 512 So. 2d 1259, 1265 (Miss. 1987). "Where evidence is contradictory, this Court ‘generaly
mug efirm." Lesley v. State, 606 So. 2d 1084, 1091 (Miss. 1992) (citations omitted).

1125. Boatner's argument on this issue seems to suggests the following four things:

(1) Her burden is increased because "as this was a bench trid, no Motion for aNew Trid wasfiled.”
(Appdlant cites no authority for this propostion.)

(2) Her burden is further increased because "for reasons unknown to Boatner, such Find Judgment is not a
part of the record in this gpped.” (Appellant cites no authority for this proposition.)

(3) Contradictionsin the evidence cal for reversal based on weight of the evidence argument.
(4) The Circuit Judge demongtrated bias toward her and partidity toward the prosecution.

126. Regarding the fact that the final judgment does not appear in the record, this Court has repeatedly



stated that the gppellant must make sure the record contains all matters necessary for apped. Shelton v.
Kindred, 279 So. 2d 642 (Miss. 1973); Burney v. State, 515 So. 2d 1154 (Miss. 1987); Baugh v.
State, 388 So. 2d 1419 (Miss. 1980); Yatesv. State, 342 So. 2d 312 (Miss. 1977). Boatner failed to do
0. Furthermore, Boatner received a copy of the judgment. (4

127. Regarding Boatner's suggestion that contradictions in the evidence warrant reversd, the judge as the
fact-finder in this case, upon hearing the testimony and observing the demeanor of the witnesses, resolved
any issues of fact against Boatner.

1128. In suggesting that the Circuit Judge demonstrated bias toward her and partidity toward the
prosecution, Boatner refers the Court to Jones v. State, 669 So. 2d 1383 (Miss. 1995) and West v.
State, 519 So. 2d 418 (Miss. 1988). The only citation from the record to support Boatner's claim of bias
or patidity of thetrid judge is taken from the Court's pronouncement of guilt, whereas, in Jones and West,
the trid judge actualy questioned the witnesses. The West Court found thirty instances where the trid judge
improperly interjected himsdf into the proceedings, twenty of which the court characterized as coaching the
didrict attorney. West, a 421. No such participation was present in this case. A pronouncement of guilt
necessarily favors the prosecution. Boatner's assgnment of error in thisissue, asin the preceding three
issues, iswithout merit.

CONCLUSION
1129. Finding no reversible error, we affirm the judgment of the Greene County Circuit Court.

130. AFFIRMED.

PRATHER, C.J., SULLIVAN AND PITTMAN, P.JJ., BANKS, SMITH,
MILLSAND WALLER, JJ., CONCUR. McRAE, J., DISSENTSWITH
SEPARATE WRITTEN OPINION.

McRAE, JUSTICE, DISSENTING:

1131. Boatner was tried and convicted in the justice court without a jury and given a sentence of one year in
jail with six months suspended, fined $1,000, and given one year of probation. This sentence, of course,
exceeded the justice court's authority for two reasons. Firg of dl, Miss. Code Ann. 8 21-13-19 (1990)
providesthat dl violations of state pena laws which are misdemeanors are dso

crimind offenses againg the municipdity in whaose corporate limits the offenses may have been
committed to the same effect as though such offenses were made offenses againgt the municipdity by
separate ordinance in each case. However, for such misdemeanor, any penalty of incarceration is
hereby limited to no more than six (6) monthsinjail, and any fineis hereby limited to a maximum of
one thousand dollars ($1,000.00) for each such violation in any case tried without ajury.

1132. Secondly, ajustice court judge, sitting without ajury, may sentence a defendant to serve aterm of no
longer than six months. See Lewis v. United States, 518 U.S. 322, 116 S.Ct. 2163, 135 L.Ed.2d 590
(1996) (holding that offenses carrying maximum sentences of Sx months or less are "petty offenses’ to
which the Sixth Amendment right to trial by jury does not gpply); Blanton v. City of North Las Vegas,
489 U.S. 538, 109 S.Ct. 1289, 103 L.Ed.2d 550 (1989) (same); Harkins v. State, 735 So.2d 317




(Miss. 1999); Uniform Rules of Circuit and County Court Practice 12.02(c)(®). Boatner was sentenced to
oneyear injal dbeit with x months suspended. Boatner's sentence of one year with ayear's probation
exceeded the limits of the justice court's authority.

1133. On appedl, Boatner received atria de novo in circuit court. There she was sentenced to one year in
the county jail with six months suspended, a $1,000 fine and one year of probeation.

1134. The mgority holds that snce Boatner appealed her conviction to circuit court, it matters only that the
sentence comports with the authority given the circuit court pursuant to the crimind statute with which
Boatner was charged, Miss. Code Ann. § 43-47-19(2) (1993). Further, the mgjority holds that the justice
court did not exceed the maximum imprisonment in sentencing Boatner. The mgority iswrong on both
counts. As explained above, the justice court had authority to sentence Boatner to a period of imprisonment
no greater than six months, not one year with six months suspended and one year probation. It is beyond
peradventure that the justice court, in sentencing Boatner, exceeded what it could lawfully do under our
statutes.

1135. That being s0, Since the State chose to begin its prosecution of Boatner at the justice court level,
Boatner's punishment should never be any greater than that which the justice court was authorized to give.
Had the State desired a greater sentence than Sx months, it could easily have taken the case to the circuit
court to begin with. Because it did not, the State waived its opportunity to seek a sentence greater than that
which the justice court could mete out.

1136. Findly, the punishment given by the circuit court not only exceeded that which was authorized the
justice court, it exceeded that which the circuit court was authorized to give. Miss. Code Ann. 8§ 43-47-
19(2) (1993) dlows for a maximum sentence of one year imprisonment and a $1,000 fine. The circuit court
in this case ordered Boatner to serve one year in jal with Sx months suspended and one year probation.
Even were we to ignore the issue of whether the justice court's jurisdiction limited that of the circuit court on
appedl, this sentence exceeded what could be given under § 43-47-19(2) by one year. Goss v. State, 721
S0.2d 144, 145 (Miss. 1998).

1137. | dissent from the mgjority's affirmance of Boatner's sentence. Due process demands that the case be
remanded to the Circuit Court of Greene County for imposition of a sentence of incarceration of no greater
than six months inclusive of any period in which the sentence is suspended or Boatner is on probation.

1. It should be noted that while the State's brief refersto the facility as Brookmanor Nursing Center,
Boatner's brief refersto it as Brookwood Manor Nursing Center, asit is referred to in the administrator's
testimony at tridl.

2. Three photographs identified at trid by Joy Turner were introduced into evidence.

3. This judgment does not appear in the Clerk's Papers, but is noted in the Official Docket as having been
filed December 7, 1998. This Court's file reveds a copy of the Judgment, stamped "Filed December 7,
1998" as attached to the Memo from Greene County Circuit Clerk Scharlotte Fortenberry directed to
Supreme Court Clerk Charlotte Williams.



4. Circuit Court General Docket entry: "12-07-98 Judgment of Conviction - filed copy sent to Dawn (SiC)
Hodges & George Shaddock."

5. Rule 12.02c providesin part that "[i]n gppeds from justice or municipa court when the maximum
possible sentenceis Six months or less, the case may be tried without ajury at the court's discretion ...."



