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SOUTHWICK, P.J.,, FOR THE COURT:

1. Curtis Bradford was convicted of the felony child abuse of his girlfriend's two-year-old son. On gpped,
he argues that the tria court should not have admitted evidence of the child's prior injuries, that amigtrid
should have been granted following a deputy's testimony that a hole in the wal of the gpartment where the
child lived appeared to be the Sze of a baby's head, and that tria counsd was ineffective. Thereis no merit
to these arguments and we affirm.

FACTS



112. Curtis Bradford lived with his mother in an gpartment downgtairs from that of Cynthia Clay. In the last
two months of 1997, Bradford began seeing Ms. Clay, spending more and more timein her gpartment with
her and her four children, Demetrius, age two; Michdlle, age six; Caneshia, age seven; and Jonathan, age
nine. Eventudly, he moved into the Clay apartment.

3. On January 9, 1998, Ms. Clay noticed some bruises on Demetriuss body and thought that he did not
fed well. She asked her aunt, who sometimes kept the child, to take him to the doctor. The aunt took him
to Dr. Albert Bartee in Lexington, who found thet the child had a fracture of the left arm and a partidly-
healed fractured left clavicle. He also had scraich marks on his face and scratches or burn marks on his left
scrotum. Demetrius was admitted to Methodist Hospita in Lexington, where he remained until January 16.
During the child's hospitd stay, hisinjuries were investigated by Katherine Foster of the Holmes County
Department of Human Services as possble child abuse.

14. After the investigation concluded that Demetrius had been physicaly abused, the youth court ordered
him removed from his mother's care. He was sent home with his maternd grandmother, Hattie Clay.
Without the court's knowledge, Mrs. Clay returned Demetrius to Cynthia Clay on January 19, 1998.

5. On January 21, Ms. Clay |eft Demetrius done with Bradford for thirty to forty-five minutes while she
went to the Department of Human Services to get a signature on an excuse dlowing her to go back to
work. When she returned, Demetrius was in bed, and there was a hole in the wall of the apartment's
halway. Later, when Ms. Clay checked on her son, she saw that his position in the bed was odd, that he
had scratches on his head and that he was acting listless. After taking him to the bathroom and undressing
him, she found numerous bruises on his body. When asked what happened, Bradford told Ms. Clay that
Demetrius had falen. Tha evening, the child would not eat and began throwing up, with his eyesralling
back in his head. Ms. Clay asked aneighbor to take her and Demetrius to the hospital, over Bradford's
objections. After doctors in Greenwood examined Demetrius, they transferred him by ambulance to
University Hospita in Jackson. There, Dr. Andrew Parent found that Demetrius had sustained a skull
fracture with sub-dura hematoma, three rib fractures, aliver laceration, right rend and adrenal hematomeas,
retinal hemorrhages in both eyes and numerous bruises, in addition to the spiral fracture of hisleft arm and
the left clavicle fracture discovered January 9.

6. When Ms. Foster was notified that Demetrius had been beaten, she caled her supervisor, Sammie
Stuart, who went to University Hospitd to check on the child, who was then in intensive care. Beforefiling
her report, Ms. Stuart interviewed Demetriuss sblings, who stated that Curtis had repeatedly hit Demetrius
on other occasions. Holmes County Deputy Roosevelt March aso investigated the incident, photographing
Demetriusin the hospitd and vigting Ms. Clay's gpartment, where he took pictures of the hole in the wall.
Following this investigation, Bradford was indicted for felony child abusein the January 21 incident. After a
jury trid in Holmes County Circuit Court, Bradford was found guilty of fdony child abuse.

DISCUSSION
I. Admissibility of Evidence of the January 9 I ncident

117. On apped, Bradford argues that evidence of the January 9 incident, for which he was not indicted,
should not have been admitted. He arguesthat it prejudiced the jury by tending to show that he was guilty
of abusing Demetrius on other occasions.



118. Evidence of other bad acts may be admissble as"proof of motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident” under certain conditions. M.R.E. 404(b). A
case relied upon by Bradford permitted evidence of a prior shooting to be admitted as bearing on the
guestion of whether or not the shooting in which the victim was killed was accidental. Readus v. Sate, 272
So. 2d 659, 661 (Miss. 1973):

It isnot to be inferred from the rule stated above that the admission of evidence which shows or tends
to show the commission of an offense other than the particular one with which the accused is charged
must be excluded in dl cases and under dl circumstances. There are, on the contrary, severd well
recognized exceptions to and limitations upon the generd rule stated. Evidence of other crimesis
aways admissible when such evidence tends directly to establish the particular crime, and it is usudly
competent to prove the motive, the intent, the absence of mistake or accident, acommon scheme or
plan embracing the commission of two or more crimes S0 related to each other that proof of one
tends to establish the others, or the identity of the persons charged with the commission of the crime
ontrid.

Id., quotingHawkins v. Sate, 80 So. 2d 1 (1955).

9. Initidly, the tria court in the present case sustained the defense's objection to evidence of the January 9
injuries and admonished the jury to disregard such testimony. Later, however, the court decided to admit
the testimony and gave the jury alimiting instruction a the close of al testimony. Thet indruction cautioned
the jury that they could not consider the January 9 evidence as "touching upon the guilt or the innocence of
the Defendant concerning the charge for which heis presently on trid for injuries to the child Demetrius
Clay on or about January 21, 1998. Y ou may give this evidence such weight and credit as you deem
proper, relating to motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake
or accident."

9110. Bradford complains that a prgjudicidly long period of time e gpsed between the mention of the
January 9 incident in the State's opening remarks and the court's admonishment of the jury to disregard the
reference. That isinconsequentid snce ultimately the jury could consder it for the limited purposes covered
by ingtructions given by the court.

111. The testimony concerning the January 9 incident was properly admitted as "proof of motive,
opportunity, intent, preparation, plan, knowledge, identity or absence of mistake or accident.” M.R.E.
404(b). The supreme court has permitted testimony of prior child abuse to show a continuous and
purposeful course of crimind abuse and to negate testimony that the injuries to the child in the charged
incident were the result of afdl. Shelton v. Sate, 445 So. 2d 844, 848 (Miss. 1984). The State presented
nearly a dozen instances of aleged child abuse. The court Sated that the "relevance of the evidenceis
obvious where, as here, it was needed to negate the testimony of gppellant's wife that the injuries were the
result of afdl or other isolated accident.” 1d.

12. Bradford's story was that Demetrius injuries resulted from afal. The evidence of the January 9
injuries, dthough not part of the facts upon which the indictment was based, tended to negate this story. In
addition, the January 9 facts supplied the jury with the overdl picture or setting in which the January 21
events occurred, so as not to confuse them. Underwood v. State, 708 So. 2d 18, 32 (Miss. 1998)
("Evidence of other crimes or bad actsis adso admissible in order to tell the complete story so as not to
confuse the jury.")



1113. We find the evidence of this earlier incident to be probative and admissible.
[1."Hole-In-The-Wall" Testimony

114. Deputy Roosevelt March was cdled to University Hospita to investigate Demetrius injuries. He took
pictures of the child's bruises and that same night photographed the interior of Ms. Clay's apartment. One
of the photographs admitted through his testimony on direct examination showed alarge hole in thewall of
the hdlway in the gpartment.

Q. (Prosecutor) Chief, where was that photograph taken?
A. Taken in the gpartment, Ms. Cynthia Clay's gpartment.
Q. Who took that photograph?

A. | did.

Q. When did you teke it?

A. On the same day, on the 22nd.

Q. And what does it depict?

A. It seemed. . . that it wasa small body of ababy's head.
MR. ARNOLD (defense counsdl): Objection, Y our Honor.
THE COURT: Sustained.

MR. ARNOLD: Move for amidtrid.

THE COURT: Overruled.

Q. (Mr. Holmes) Thereés a-- what is there in the wall?

A. Indent of asmall, seemed like to me a smdl baby's head.
MR. ARNOLD: Samething! He's done it again! We object!

THE COURT: Sugtained. Mr. Roosevet, | don't think you have the ability to do that, if you'd get
back into that line of questioning.

Q. (Mr. Holmes) Y ou took this picture?
A.Yes dr, | did.
Q. At the scene?
A. That's correct.

Q. Did you later, dong with Chief Ford, interview the defendant, Curtis Bradford?



A. That's correct.
Q. And did he indicate to you that he made that mark in some way?
A. That's correct. He said the floor was wet and he dipped and his elbow hit up that far.

Q. You saw the indentation. Y ou took the photograph. Did it appear to you to be an ebow
indentation?

MR. ARNOLD: Object to hearsay, Y our Honor. No way -- causing this witness to speculate. No
way he could possibly say what caused this.

THE COURT: Response?

MR. HOLMES: He could say what it looked like to him, Y our Honor. | think alayman can tell the
difference between an indentation of an ebow and asmall head.

MR. ARNOLD: Objection, Y our Honor. The digtrict attorney is getting into it now.

THE COURT: I'll sustain the objection. If you want to ask him that question, you need to lay the
proper foundation for it.

MR. ARNOLD: If it please the Court, | would dso move for amigtrid based upon what the DA said.
THE COURT: Overruled.

115. Bradford aleges that the trid court should have declared amidtrid. As support for this pogtion, he
gives usthis quote:

Elementary to dl trid proceedingsis the proposition that the occurrence of any prgudicidly
incompetent matter or misconduct before ajury, the damaging effect of which cannot be removed by
admonition or ingructions, necesstates amidria. However, it isthe well established rulein
Missssppi that where atrid judge sustains an objection to testimony interposed by the defenseina
crimina case and ingructs the jury to disregard it, the remedia acts of the court are usudly deemed
aufficient to remove any prgudicid effect from the minds of the jurors. Thejury is presumed to have
followed the directions of thetrid judge.

Walker v. Sate, 671 So. 2d 581, 621 (Miss. 1995). Though Walker provides that generaly thetrid
court's decison will be affirmed that an admonishment is enough, Bradford relies on the fact that no
admonishment was given, which Bradford concludes requires reversa now. However, Bradford never
requested an admonishment. Insteed, he called for amigtria without taking the intermediate step of asking
for an admonishment which, Bradford himsalf argues, presumably would have been heeded.

116. In one precedent the defense argued that a witness had been improperly questioned in order to imply
that Cotton was involved in other illegd activities. Cotton v. State, 675 So. 2d 308, 314 (Miss. 1996).
Although the supreme court acknowledged that there was no probative vaue in thisline of questioning, it
affirmed because the tria court "properly responded to and sustained the defense's objection to these
questions. Because the defense failed to request that the jury be admonished, the sustaining of the objection



was sufficient to prevent reversible error.” 1d. at 315.

117. Moreover, an appellate court "will not reverse the tria court based upon something thet it was not
asked to do." Weatherspoon v. State, 732 So. 2d 158, 164 (Miss. 1999). Once "an objection is
sustained, and no request is made that the jury be told to disregard the objectionable matter, thereisno
error." Smpson v. Sate, 497 So. 2d 424, 431 (Miss. 1986). Bradford's objections were sustained three
times. Absent arequest to admonish, there is nothing further to review.

I11. I neffective Assistance of Counsdl

118. Bradford argues that histrial attorney was ineffective and that his mistakes preudiced the case. Our
gppdlate function is to determine whether counsel's performance was deficient and whether the deficiency
prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 687 (1984). The court elaborated on
these requirements in this way:

A fair assessment of attorney performance requires tha every effort be made to eiminate the
digtorting effects of hindsight, to reconstruct the circumstances of counsd's chalenged conduct, and to
evauate the conduct from counse's perspective a the time. Because of the difficulties inherent in
meaking the evauation, a court must indulge a strong presumption that counsd’s conduct falswithin the
wide range of reasonable professona assstance: that is, the defendant must overcome the
presumption that, under the circumstances, the challenged action "might be considered sound tria
Strategy.”

Strickland, 466 U.S. at 689, quoted in Stringer v. State, 454 So. 2d 468, 477 (Miss. 1984).

1119. Bradford disagreed with his court-gppointed defense attorney about trid strategy, including his
counsel'smotion in limine to exclude evidence of the January 9 abuse. Bradford argued that alowing
evidence of the January 9 abuse would tend to show hisinnocence because the other injuries were when he
believed he had an dibi. Further, his counsel learned of some character witnesses that Bradford's mother
wanted called on the Saturday before the Monday morning of trid. He issued subpoenas for them the
morning of trid and was unable to interview them before trid. On the morning of trid, Bradford asked to be
alowed to fire his court-appointed attorney and hire private counsd, which the court denied.

120. We do not find the Mississippi Rules of Professional Conduct to control on whether Bradford's
counsel was effective. The Rules themsdves State that violations do not "cregte any presumption thet alegal
duty has been breached." Miss. R. Prof. Conduct "Scope." However, the ethicd obligationsarea
somewhat detailed statement of guidance and address the specific issue involved here:

A lawyer shall abide by a dlient's decisions concerning the objectives of representation, . . . and shal
consult with the client as to the means by which they are to be pursued. A lawyer shdl abide by a
client's decison whether to accept an offer of settlement of amatter. In acrimina case, alawyer shal
abide by the client's decison, after consultation with the lawyer, asto a pleato be entered, whether to
waive jury trid and whether the dient will tedtify.

Miss. R. Prof. Conduct 1.2(a).

121. The comment to the rule explains:



Both lawyer and dlient have authority and responsibility in the objectives and means of representation.
The client has ultimate authority to determine the purposes to be served by lega representation, within
the limitsimposed by law and the lawyer's professona obligations. At the sametime, alawyer isnot
required to pursue objectives or employ means Smply because a client may wish that the lavyer do
0. A clear digtinction between objectives and means sometimes cannot be drawn, and in many cases
the client-lawyer relationship partakes of ajoint undertaking. In questions of means, the lawyer
should assume responsibility for technical and legal tactical issues, but should defer to the client
regarding such questions as the expense to be incurred and concern for third persons who might be
adversdly affected.

Miss. R. Prof. Conduct 1.2(a) cmt (emphasis added).

122. As additiond guidance, we note that the American Bar Association Defense Function Standards
provide that, with afew exceptions, strategic and tactica decisons are the exclusive province of the defense
counsdl, after consultation with the dient. Jones v. Barnes, 103 S.Ct. 3308, 3313 (1983), citing ABA
Sandards for Criminal Justice 4- 5.2 (2d ed. 1980). In Jones, the respondent informed his court-
gppointed counsel of severa clams he felt should be raised, but counsel regjected most of them because
they would not help respondent to obtain a new trid and because they could not be raised for the first time
on apped. Id. at 3309. The U.S. Supreme Court held, interpreting Rule 1.2(a), that "an indigent defendant
has no condtitutiona right to compel appointed counse to press nonfrivolous points requested by the client,
if counsdl, asamatter of professona judgment, decides not to present those points.” 1d. at 3310.

1123. Though compliance with these rules is not conclusive, we are persuaded by them that no
ineffectiveness was shown. Whether to fileamotion in limine to exclude evidence of the January 9 abuse
may properly be characterized astrid tactics, to be decided by Bradford's attorney upon consultation with
his dient.

124. Without a doubt, Bradford was a difficult client for his court-gppointed counsel. Not only would
Bradford not accept advice on matters of which evidenceto try to keep out and which to dlow in,
Bradford presented last-minute witnesses and asked for permission from the court to fire counsel on the
first day of trid. Whether Bradford's counsd made the best decisons at every point in thetria isnot a
matter for hindsght by this court. "The defendant in a criminal case does not have aright to a perfect trid or
to the best counsdl. Heis entitled to afair trid and to effective counsd.” Berry v. Sate, 345 So. 2d 613,
615 (Miss. 1977). Wefind no ineffectiveness.

1125. Under the two-pronged test of Strickland, even if his counsdl's performance could be faulted, the
clam of ineffective assstance of counsd must fail without a showing of result-changing preudice to
Bradford. The evidence included medica records showing that Demetrius sustained a merciless begting,
testimony of siblings who witnessed Bradford's abuse of the child on numerous occasions, and the
testimony of DHS caseworkers and law enforcement personnel, as well as the testimony of the children's
mother. We find that flawless representation would have had little opportunity to convince ajury of
Bradford's supposed innocence.

1126. Bradford was presumed innocent, but the effectiveness of his counsd must be judged in light of the
overwhelming nature of the evidence againgt him. We find no condtitutiondly deficient counsel as defined by
Strickland.



127. THE JUDGMENT OF THE HOLMES COUNTY CIRCUIT COURT OF CONVICTION
OF FELONY CHILD ABUSE AND SENTENCE TO TEN YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH THE LAST THREE YEARS

SUSPENDED, ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE TAXED TO HOLMES
COUNTY.

McMILLIN, CJ., KING, P.J., BRIDGES, DIAZ, IRVING, LEE, MOORE, PAYNE, AND
THOMAS, JJ., CONCUR.



