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SOUTHWICK, P.J., FOR THE COURT:

911. Robert Scruggs was found guilty by an Alcorn County Circuit Court jury of possesson of cocaine with
intent to sell. On gppedl Scruggs argues that peremptory challenges were used againgt certain jurors for
racial reasons, that evidence of aprior sde of cocaine was improperly admitted, that his offered jury
ingtruction on the eements of the crime should have been subgtituted for the State's, and that a mistria
should have been declared after awitness referred to an audiotape of the drug sde that was destroyed and
was not in evidence. Finding no error, we affirm.



FACTS

2. The evidence consistent with the verdict isthis. On July 21, 1997, Robert Scruggs and some friends
were at avacant lot in Corinth. On the lot were alarge concrete dab and two old couches. Shortly after
5:00 P.M., undercover Ripley Police Officer Jeff Medlin and confidentia informant Sherry Day went to the
lot and purchased five rocks of crack cocaine from Scruggs using a marked one hundred dollar bill. Scruggs
offered to sdll them cocaine in powder form aswell, but they refused. The sale was monitored by two other
officers by the use of abody wire worn by Day. The equipment mafunctioned, and the monitoring officers
did not hear nor tape the transaction. Medlin and Day reported back to narcotics agent Jeff Palmer a a
post-buy meeting. PAmer received the rocks of cocaine and sedled them in an evidence bag. Thisis not the
offense for which Scruggs was tried, but evidence of it was introduced.

113. About 37 minutes after the buy, PAmer dong with other law enforcement officers went to the vacant
lot. Scruggs was sitting on one of the couches. One of the officers, Ron Dickey, testified that when he
approached Scruggs, he saw Scruggs drop something behind the couch. Dickey told Scruggs to get on the
ground. Scruggs refused. Dickey then took his arm and tried to arrest him. After a struggle, which resulted
in the couch being flipped off the concrete dab on which it was resting, Scruggs was handcuffed by Officer
Dickey and placed in the patrol car. Another suspect aso struggled with police and was arrested.

4. Dickey informed others about seeing Scruggs drop something behind the couch. Agent PAmer found a
paper bag containing smaller packages of powder cocaine and crack cocaine. It was for possession of this
cocaine with intent to sdll that Scruggs was indicted, tried and convicted. A crack pipe was found on
another part of the vacant lot. After Scruggs and the other suspect were transported to the Alcorn County
Jail inthe patrol car, Dickey found a smal package of marijuanain the back seat where Scruggs had been
stting. Dickey turned over the marijuana and the contrabband found &t the lot to Pamer. The contraband in
the paper bag later tested positively as cocaine a the Mississppi Crime Laboratory. Agent PAmer aso
recovered a one hundred dallar bill from Scruggs, which was identified as the bill that had been given
Scruggs for cocaine.

DISCUSSION
Issuel: Peremptory challenges

5. There were 42 individuasin the jury pool, of whom only three were black. One black member of the
pool was struck for cause by the court. Only one of the two other black jurors was reached prior to fina
selection. The State asked to strike that juror also for cause. A review on the record for that challenge for
cause agppears. The State dleged that the juror was known to have been arrested and charged with sale of
awegpon to aminor, afelony charge. Y et when dl jurors were asked about prior felony charges, the juror
had not admitted the arrest in the voir dire for this case nor in aprevious case tried earlier in the week. The
court refused to dtrike thisjuror for cause. When the challenges for cause were concluded, the tria judge
told the attorneys to proceed with the peremptory chalenges, gpparently without the court's participation,
and to give him alist of acceptable jurors by 10:30 that morning. No objection to that procedure was
lodged.

116. The next section of the transcript isthe trid judge's inquiry asto whether the parties had decided upon a
jury. They announced that they had, subject to an objection to the use of the State's peremptory chalenge
on the one black juror. The use of peremptory chalenges for racidly discriminatory reasonsis prohibited.



Batson v. Kentucky, 476 U.S. 79, 88 (1986). The court stated that no prima facie case of discrimination
had been shown, relying on the previous explanation by the State as to why they wanted to strike the juror
for cause. Theissue of aprimafacie caseis not resolved by noting the reason for the chalenge but usudly
on whether there is a pattern of sdective use of challengesin what might appear to be a race-based manner.
Since a peremptory chalenge was used againgt the only black reached in jury sdection, and since thetrid
court accepted the Strike because he stated that he knew the reason that it had been made, the appellate
issue iswhether this reason is either racid on its face or there is sufficient evidence that it was a pretext.

7. Thetrid judge isto place on the record the reason why he did not believe the strike was racialy
motivated. Hatten v. State, 628 So. 2d 294, 298 (Miss. 1993). That he did, in saying that the refusal to
answer inquiries about felony arrest was a proper basis for the strike. Previous case law has upheld
chalenges that focused on educationd background, general demeanor, and family members with crimina
backgrounds. Lockett v. State, 517 So. 2d 1346, 1349 (Miss. 1987). The fact that the prospective juror
himsdlf had a crimina background and did not admit it is an adequate racialy-neutrd reason. The judge
obvioudy did not consider it apretext, and there is no evidence in the record to indicate that he erred.

118. Scruggs appears to argue that reasons that would not riseto the leved of judtifying a strike for cause are
aso insufficient for a peremptory strike. To the contrary, the two kinds of challenges work together. A
proper chalenge for cause may not dways be accepted by the trid court, but conceptudly at least dl jurors
against whom such chalenges are vaid should be removed. Therefore peremptory chalenges are used
againg jurors who in one party's belief, whether for good, bad, idiosyncratic, or even puzzling reasons,
should be removed from the jury. The key isthat the reasons cannot be racidly motivated. Chisolmv.
Sate, 529 So. 2d 635, 639 (Miss. 1988).

19. We find no error in the trid court's acceptance of this peremptory chalenge.
[1. Admission of evidence of prior sale

1110. Scruggs made a pre-tria motion to suppress the evidence of the actua sale of cocaine to the
undercover officers. To emphasize the factud context for the argument, we point out thet this actud sdeis
not the basis of the prosecution. Scruggs was convicted for possession cocaine with intent to sell at the time
of hisarrest a the vacant lot, thirty-seven minutes after the actud sde.

111. Among the arguments that Scruggs made at trid was that the arrest wasiillegd as not being based on
probable cause. Those arguments are not renewed as the appdllate brief solely focuses on the interplay of
Rules of Evidence 403 and 404(b). We confine ourselves to that focus a so.

f112. Scruggs aleges that evidence of the actua sale was proof of "other crimes, wrongs or acts,” and
consequently an adequate bas's under Mississippi Rule of Evidence 404(b) must be shown for admission.
The evidence may not be used to show the defendant acted in conformity with these bad acts. Id. The trid
court found that evidence of the prior sae by Scruggs was materia to showing Scruggss intent to sell the
drugs that he possessed when arrested. A centrd tria issue was whether the drugs found at the time of
arres, in the same location and thirty-seven minutes after the sale that officers testified had occurred, were
possessed with the intent to sdll. In essence, the evidence that the undercover officers testimony had
purchased drugs from Scruggs at his open-air market, helped confirm that he was il there with his
inventory, available to sdll drugs until he was arrested.



1113. Among the proper bases to use evidence of other bad actsis to show intent. M.R.E. 404(b). The
court on the record concluded that evidence of the prior sale was more probative than preudicia under
Rule 403, which reguires the court to balance these considerations in deciding whether to admit evidence.
"The decision of whether to admit evidenceis|eft to atrid court's broad discretion." Brown v. State, 534
So. 2d 1019, 1024-25 (Miss. 1988). Wefind no error in the decision.

114. Thetrid court dso gave alimiting ingruction, but it was not narrowly drawn. It gave the entire range of
possible uses of other bad acts evidence by providing that this evidence was offered "in an effort to prove
motive, opportunity, intent, preparation, plan, knowledge, identity or absence of mistake or accident.” The
jury was cautioned not to rely on the evidence "regarding whether or not this defendant is guilty or not guilty
of the charge for which heis presently on trial.” There was no objection to the ingtruction, though the
evidence had earlier been the basis of an objection. An instruction is necessary, and absent objection to its
breadth this one was sufficient. Smith v. State, 656 So. 2d 95, 99 (Miss. 1995).

[11. Jury instruction on the elements of the crime

115. Scruggs argues that the trid court should have adopted his suggested jury ingtruction outlining the
elements of the crime of possesson with intent to distribute, instead of using its own. In his brief, he fallsto
identify either ingtruction by number, but a seerch of the trid record yields two ingructions on the e ements
of the crime, including one that was given (P-1) and an unnumbered ingtruction that was not.

116. The denied ingtruction offered by the defense was this:

Robert Scruggs has been charged in Count No. 1 with possession of Cocaine with intent to sell,
transfer or digtribute.

If you find from the evidence in this case beyond a reasonable doubt that:
1. Robert Scruggs, on or about July 21, 1997, in Alcorn County

2. Intentionaly had in the defendant’s possession

3. Cocaine; and

4. Robert Scruggs knew that it was cocaine, and

5. At the time, Robert Scruggs intended to sdll, transfer or distribute that cocaine to another person or
persons, then you shdl find the defendant guilty as charged.

If the prosecution has failed to prove any one or more of the above listed e ements beyond a
reasonable doubt, then you shdll find Robert Scruggs not guilty of Count No. 1.

117. Thisisthe indruction that was given:

The defendant, ROBERT SCRUGGS, has been charged by Indictment with the flony crime of
Possession of Cocaine, a controlled substance, with intent to sell, transfer or digtribute. If you find
from the evidence in this case beyond a reasonable doubt that the defendant, ROBERT SCRUGGS,
did willfully, unlawfully and fdonioudy have in his possesson a quantity of Cocaine, a Schedulell
controlled Substance with intent to sell, transfer or digtribute, then you shall find the defendant,



ROBERT SCRUGGS, guilty as charged.

If the State has failed to prove any one or more of these ements beyond a reasonable doubt, then
you shdl find the defendant, ROBERT SCRUGGS, not guilty.

118. Scruggs argues that the ingtruction actudly given was confusing and did not adequately ingtruct jurors
asto the dement of intent, leading them to bdieve that intent was automatically assumed. He refersto the
given ingruction as "more cumbersome.”

1119. Whether one jury ingtruction dedling with the dements of a crime is more succinct or conditutes a
better literary effort than another is not a matter that should concern this court, unless the given ingtruction
faled properly to indruct jurors of the elements of the crime in amanner that they could understand and
such ingtruction was not given dsewhere in the jury ingructions. We find no fault in the ingruction thet was
given, and will not decide if the other was superior in some respects. Wordiness is to be avoided but is not
grounds for reversd.

1120. All the dements of the crime of possession of cocaine with intent to sall were present in the indruction,
should have been understood by a reasonable jury, and the instruction was adequate.

I'V. Audiotape of the drug sale transaction that was destroyed and was not in evidence.

21. Scruggs clams that a nonexistent audiotape was essentidly entered into evidence through the
testimony of Agent PAmer when he referred to it in tesimony before the jury. PAmer stated that during his
surveillance of the drug sale by Scruggs to the two undercover officers, he attempted to make an audiotape
using a body wire worn by one of the purchasers. However, the transmission was of poor qudity and the
tape was unusable. Scruggs moved for amidrid at this point in Agent PAmer's testimony, because the
information obtained from the wire had not been provided to him in discovery.

122. A hearing was conducted outside the presence of the jury at which Agent Palmer explained what had
occurred. Thereis some ambiguity asto whether the tape was even made. Pamer stated that he could not
hear anything as he listened over speskers as the sale was occurring. "The tape was inaudible, what | was
hearing over the speaker [was inaudible]. So, therefore, | did not make atape.” The agent dso tated that
the tape that would have recorded that sale was later taped over or destroyed. On cross-examination by
the defense, P mer clarified a statement that he had made in front of the jury. Then he had sated that the
information received from the body wire was not usdess because "we knew when they |eft from one
location." Pamer at the separate hearing said that he never had atape that captured any part of the sde. At
some gtage after the undercover officers left him and while they were en route to the vacant lot, "the tape
went bad."

123. PAmer stated that the tape that was available to make the recording was never listened to, anayzed,
transcribed, or otherwise later dedlt with in any manner. The trid judge found this:

It appears a thistime that there is no tape and there has never been atape. Therefore, it's not
incumbent upon the State to continue this case. There is nothing before the jury that was talked about
that was dleged to have been on the tape. There has been only mention of that it wasinaudible. And
because there is not atape, there has never been atape, the request for continuance is denied. There
is nothing exculpatory on it that, in the Court's opinion, because it was inaudible. And because it was
inaudible, no continuance is necessitated in this case. Therefore, it gppears to the Court that there has



been no discovery violation. And because there has been no discovery violation, the motion for a
continuance is overruled.

1124. Scruggs based his mation for midirid on the fact that "the tape had been mentioned in testimony but
not provided to counse for the defense.” What was mentioned in testimony before the jury was information
that Agent PAmer gleaned from listening in on transmissions from the body wire, faulty though they were.
Allusionsto a"tape"’ were eventualy clarified. The only evidence about the tepe isthet it never recorded
anything. If the recording equipment actualy was running once the transaction began, it & most was
recording silence or gatic. Furthermore, the testimony from Agent Palmer about transmissions over the
body wire was dlicited by the defense. Generdly, a defendant cannot complain of damaging and
ingppropriate testimony if the testimony is in response to his questions. Hoops, 681 So. 2d 521 at 528. We
do not find it damaging, except to the jurors opinion about the technica abilities of the law enforcement
officersinvolved.

125. Granting or denying amigtrid iswithin the sound discretion of the trid judge. Hoops v. Sate, 681 So.
2d 521, 528 (Miss. 1996). Thetrid judge isin the best position for determining the prejudicid effect of an
objectionable remark. Id. "The judge is provided consderable discretion to determine whether the remark
isso prgudicia that amigtrid should be declared.” 1d. For the gppedls court to find error from atria judge's
falure to grant amidrid, there must have been an abuse of discretion. Brent v. State, 632 So. 2d 936,

91 (Miss. 1994). Finding none, we affirm.

126. THE JUDGMENT OF THE CIRCUIT COURT OF ALCORN COUNTY OF
CONVICTION OF POSSESSION OF COCAINE WITH INTENT TO SELL, TRANSFER OR
DISTRIBUTE AND SENTENCE OF THIRTY YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSWITHOUT ELIGIBILITY FOR PAROLE
OR PROBATION ASA HABITUAL OFFENDER, WITH FINE OF $5,000.00 (SUSPENDED)
ISAFFIRMED. COSTSOF THISAPPEAL ARE TAXED TO ALCORN COUNTY.

McMILLIN, CJ., KING, P.J., BRIDGES, DIAZ, IRVING, LEE, MOORE, PAYNE, AND
THOMAS, JJ., CONCUR.



