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PRATHER, CHIEF JUSTICE, FOR THE COURT:

STATEMENT OF THE FACTSAND CASE

1. On the evening of June 5, 1996, Charles West ("Mr. West"), age 84, and his 81-year old wife Opdl
West ("Mrs. West") were rdaxing in their home in Aberdeen. Mr. West testified that, around 8:30 p.m., he
decided to go into the kitchen in order to get the medicine which he customarily took around that time.
When Mr. West entered the dining room, he encountered two intruders. Mr. West testified that, upon
entering the dining room, he was immediately shot in hisright sSde by the taler of the two intruders and
thrown againg his china cabinet. The intruders then took Mr. West'swallet from his pocket.

12. Upon hearing the gunshot, Mrs. West ran into the dining room and tried to knock the gun out of the
intruder's hand. The taler intruder then shot Mrs. West in her shoulder, whereupon Mr. West managed to
go into his bedroom and get his pistol. Upon returning to the dining room, Mr. West testified that:

Wel, my wife was laying there screaming and bleeding, and they was gone. They had done run out
the back door the same way they camein.

West testified that he gotten agood look at the taller of the two intruders:

| got aright good look &t the one - - the tall one in front that shot me, but the one behind, of course,



when they shot me, they piled in on me and | didn't get to see him too good.

Mr. West conceded on cross-examination, however, that the intruders had masks or some other garment
covering their faces and that he had told the police that he could only identify the intruders as being black
males.

113. Wdter Hogan, along with hisfirst cousn Otey Hogan, were indicted and convicted on one count of
armed robbery, one count of burglary of a dwelling, and two counts of aggravated assault. Water was
sentenced to serve 30 yearsin the custody of the Mississippi Department of Corrections on count 1, 20
years on count 2, and 15 years each on counts 3 and 4. Contending that the evidence presented at trial was
insufficient to support his conviction, Walter gppeded to this Court.

| SSUE

Thejury'sverdict was not supported by substantial evidence and thetrial judgeerred in
overruling the Appellant's Motion for JINOV, or, alternatively, a new trial.

4. Walter's sole argument is that the evidence presented &t trid was insufficient as amatter of law to
support his convictionsin the present case. Upon conviction of the criminal defendant, the presumption of
innocenceis replaced by a presumption that the conviction is valid and may only be rebutted by afinding of
reversible error on apped. Gollott v. State, 646 So.2d 1297, 1300 (Miss.1994). When a defendant
chdlenges the sufficiency of the evidence to support a conviction, the evidence which supports the verdict is
accepted as true by the reviewing court, and the State is given the benefit of al reasonable inferences

flowing from the evidence. Rhodes v. State, 676 So.2d 275, 281 (Miss.1996).

5. Here, there is ample evidence in the record supporting Walter's conviction. Detective Pete Conwill was
assgned to investigate the shootings, and he was adle to obtain a pam print from awashing machine in the
house. Conwill testified that he chose to dust this washing machine for fingerprints because the machine was
near the intruders likely entry point into the house. Specificdly, Conwill testified that:

And as you enter the laundry room from the patio, there is some steps there and the washing machine
isgtting on your left just as you come insde a the top of those steps. At that point, | thought it would
be norma or naturdl for someone to assst themsalves by placing their hand on that washing machine,

and that iswhy it was processed.

Ken Gill, afingerprint examiner with the Missssppi Crime Laboratory in Batesville, testified that, in his
opinion, the pam print from the washing machine was that of Otey Hogan. The Wests testified that they
were unaware of Otey or Walter Hogan ever having been in their house.

116. The presence of Otey's pamprint in the house is highly incriminating of Walter when consdered in light
of testimony placing both Otey and Water in the immediate vicinity of the Wests house a the time of the
crime. Bernice Stewart testified that, around 6 p.m. on June 5, she observed Walter and Otey walking on
Monroe Street in the direction of the Wests home on Franklin Street. Stewart testified that she observed
the pair once again around 7:15 p.m., thistime near the corner of Franklin and High Street. Stewart tetified
that:

They wasright there - - the street - - dl they had to do is go around the corner. Then they would be
at those folks [the Wests] house on Franklin Street.



Stewart consdered the presence and gppearance of the pair sufficiently suspiciousto call the police after
spotting them the second time. Stewart further testified that she knew Walter and Otey and that she was
postive in her identification of the pair.

7. TaraHoskins, a high school student and neighbor of the Wedts, testified that she was hanging clothesin
her yard on June 5 when she saw two men walking up and down Franklin Street. Hoskins testified she
recognized one of the men as Walter Hogan, aformer schoolmate of hers. Hoskins testified that she
observed Water standing in front of the Wests house and that he appeared to be looking around to see if
anyone was watching him. Hoskins testified that she later observed Water and the other man, with whom
she was not acquainted, lying down in front of the Wests house.

8. Wadlter argues that the testimony placing him a the scene of the crime was insufficient to rebut the dibi
testimony presented on his behdf. Minnie Hogan, Walter's mother, and Andre Hogan, Walter's brother,
both testified that Walter came into their house alittle after 8 p.m. on the night of the shootings and thet he
stayed there until around 10:00 p.m. Mary Garth, the mother of Water's son, testified that she received a
telephone call from Walter between 8:00 p.m. and 8:30 p.m. on the night of the shootings. Garth testified
that she could tell that Wadter was caling from his mother's house since she could hear Water's younger
brother talking in the background.

9. In light of this testimony, Water argues tht:

The reasonable hypothes's congstent with innocence in this case is that Wdter Hogan was a the
home of Minnie Hogan when the crime happened, and that Tara Hoskinsis either lying or mistaken in
her identification of Walter Hogan as having been lying in the bushes behind the Wests home. The
circumstantia evidence presented by the State is not sufficient to overcome Walter Hogan's dibi
evidence.

1120. This Court disagrees and concludes that the evidence presented &t trid was sufficient to alow a
reasonable juror to conclude that the State had met its burden of proving Walter's guilt beyond a reasonable
doulbt.

T11. Walter'sthree dibi witnesseswere al closely related to him, and the jury could have reasonably
concluded that these witnesses were testifying untruthfully in order to protect him. Moreover, the testimony
presented by the State was clearly sufficient to alow areasonable juror to conclude that the testimony
placing Wdlter a his mother's house a the time of the shooting was inaccurate. Findly, the State dso
presented physica evidence in the form of Otey Hogan's pamprint inside of the Wests house. When
consdered in conjunction with the evidence placing Otey and Water near or outsde the Wests home at the
time of the shootings, this physica evidence conditutes powerful evidence againgt Walter.

f12. This Court concludes that the evidence presented at trid was legdly sufficient to convict Walter of the
crimes with which he was charged, and accordingly his convictions and the judgment of the Monroe County
Circuit Court are affirmed.

113. COUNT ONE: CONVICTION OF ARMED ROBBERY AND SENTENCE OF THIRTY
YEARSIN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS
AFFIRMED.



COUNT TWO: CONVICTION OF BURGLARY OF A DWELLING AND SENTENCE OF
TWENTY YEARSIN THE CUSTODY OF THE MISS SSIPPI DEPARTMENT OF
CORRECTIONS AFFIRMED. SAID SENTENCE SHALL RUN CONSECUTIVE WITH
SENTENCE IMPOSED IN COUNT |I.

COUNT THREE: CONVICTION OF AGGRAVATED ASSAULT AND SENTENCE OF
FIFTEEN YEARSIN THE CUSTODY OF THE MISSISS PPI DEPARTMENT OF
CORRECTIONSAFFIRMED. SAID SENTENCE SHALL RUN CONCURRENT WITH
SENTENCE IMPOSED IN COUNT |I.

COUNT FOUR: CONVICTION OF AGGRAVATED ASSAULT AND SENTENCE OF
FIFTEEN YEARSIN THE CUSTODY OF THE MISSISS PPI DEPARTMENT OF
CORRECTIONSAFFIRMED. SAID SENTENCE SHALL RUN CONSECUTIVE WITH
SENTENCE IMPOSED IN COUNT I, COUNT Il AND COUNT III.

BANKS, SMITH, MILLS, WALLER AND COBB, JJ., CONCUR.
SULLIVAN, PJ., DISSENTSWITH SEPARATE WRITTEN OPINION
JOINED BY PITTMAN, P.J., AND McRAE, J.

SULLIVAN, PRESIDING JUSTICE, DISSENTING:

114. Because | disagree with the mgjority's conclusion that there is ample evidence in the record to support

Walter's conviction, | respectfully dissent. The palm print found insde the house was that of Otey, not
Water, and is not "highly incriminating” of Walter. There was no evidence presented at trid which placed

Walter insgde the house, only testimony of witnesses who saw him outside of the house. Walter also offered
three dibi witnesses placing Water a his mother's house a the time of the shooting. The mgority ultimately

relies on the "physicad evidence' of Otey's pdm print inside the house, coupled with disputed testimony

placing Wadlter outsde of the house with Otey, aslegdly sufficient to prove that Walter was guilty beyond a

reasonable doubt of one count of armed robbery, one count of burglary of a dwelling, and two counts of

aggravated assault. The evidence is not legdly sufficient to support the conviction. Because the evidenceis

scant, circumstantia, contradicted, and well short of what is needed to prove dl of the dements of the

crimes charged beyond a reasonable doubt, Walter's convictions should be reversed and rendered, and he

should be discharged.
PITTMAN, P.J., AND McRAE, J., JOIN THIS OPINION.



