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1. This case appears before the Court on apped from the Circuit Court of Jackson County. Appellants
contest the vadidity of abuilding permit issued to the Ocean Springs Y acht Club by the City Planning
Commission and approved by the Mayor and Board of Aldermen of Ocean Springs. The appellants assall
the procedure followed by the City of Ocean Springs in determining whether or not to grant the permit as
well asthe quality of evidence consdered by the tria court Stting in review of the Board of Aldermen and
City Planning Commission. The gppdlants dlege the following as error:

I.WHETHER THE CIRCUIT COURT OF JACKSON COUNTY HAD SUBSTANTIAL
CREDIBLE EVIDENCE TO SUPPORT THE CITY'SDECISION TO ISSUE A BUILDING
PERMIT FOR THE OSYC.



[I.WHETHER THE CITY OF OCEAN SPRINGSMAY RELY UPON THE VALIDITY OF A
TECHNICALLY NON-COMPLIANT ZONING ORDINANCE AMENDMENT PASSED IN
1977

Finding no merit in ether alegation of error, we affirm.
FACTS

2. The gppdlants, acting pro se in this action, live in Ocean Springs in aresdential neighborhood thet is
aso home to the Ocean Springs Y acht Club (OSY C). In 1959, the City enacted a comprehensive zoning
ordinance that designated the property that the OSY C occupies as "Residentia 'A™. In 1970, the City
enacted an ordinance which amended the 1959 ordinance to include the operation of ayacht club asan
approved use of 'Residential A' property. In 1976, the City enacted a new Comprehensive Zoning
Ordinance to replace the 1959 ordinance, zoning the property in question as "R-1 Residentid™. Fourteen
days later, the City approved City Ordinance 1-1977, which specifically authorized the operation of a yacht
club on the subject property.

113. The OSY C has operated on the property in question continuously since 1977. In 1988, the City
granted a permit to OSY C to reconstruct a400 foot pier after the previous one was destroyed by
Hurricane Elena. In 1993, OSY C sought permission from the City to expand the 400 foot pier. Appelants
in this case objected vigoroudy to the proposed expansion and to the genera operation of the OSYC in
that particular location, dleging the zoning of the property isinconsgent with its use. The City Planning
Commission discussed the request with the city attorney and the city attorney issued an opinion letter
expressing his belief that the extenson of the pier was appropriate under the current R-1 status, making re-
zoning unnecessary. Immediately thereafter, the City Planning Commission denied OSY C's rezoning request
and recommended that the City gpprove a building permit for the pier extenson instead. A building permit
was issued in 1997 and the issuance of the permit was upheld by the Circuit Court of Jackson County.

STANDARD OF REVIEW

4. The Mississppi Supreme Court stated that neither they nor the circuit court should Sit as a super-zoning
commission. City of Biloxi v. Hilbert, 597 So. 2d 1276, 1281 (Miss. 1992). The appellate court should
not determine whether it would adopt the ordinance in question, instead it should determine whether the
City's decision to adopt the ordinance is reasonable and supported by substantial evidence. City of Biloxi,
597 So. 2d at 1281; Ridgewood Land Co. v. Smmons, 243 Miss. 236, 137 So. 2d 532 (1962). The
decisons of municipa authorities in zoning matters, because they are legidative decisons, are presumed
vdid. Woodland Hills Conservation Ass'n, Inc. v. City of Jackson, 443 So. 2d 1173, 1180 (Miss.
1983). In examining a zoning order issued by a city council, the circuit court Sits as an gppellate court, with
aredtricted scope of judicid review. Ridgewood Land Co. v. Moore, 222 So. 2d 378, 379 (Miss. 1969).
To be reversed, the order must be shown to be arbitrary, capricious, discriminatory, beyond the legal
authority of the City Board or unsupported by substantid evidence. Ridgewood Land Co., 222 So. 2d at
379.

LEGAL ANALYSIS

I.WHETHER THE CIRCUIT COURT OF JACKSON COUNTY HAD SUBSTANTIAL
CREDIBLE EVIDENCE TO SUPPORT THE CITY'SDECISION TO ISSUE A BUILDING



PERMIT FOR THE OSYC.

5. The record reflects that the Mayor and Board of Aldermen were anything but arbitrary and capricious
in determining the fate of the pier extension. It appears that they followed exigting statutory law by heeding
the Comprehensive Zoning Ordinance regulations and seeking the advice of the city atorney on the proper
gpplication of those regulaions to the ingtant case. Section 401 of the Comprehensive Zoning Ordinance
(CZO) of Ocean Springs governs areas zoned as R-1. Of course, while the principle use of R-1 land is
sngle family dwellings, other uses are expresdy permitted, like a country club. Y acht clubs and country
clubs are defined identicaly under this section of the CZO. City ordinance 1-1977, unanimoudy approved
by the Mayor and Board of Aldermen, specificaly states that the parcel of land on which the OSY C dits
can be used for country club purposes, which is synonymous with yacht club purposes as defined in other
CZO sections.

116. Section 409.2 of the CZO defines a zone cdled C-4-B, which applies to commercialy limited marinas
and allows yacht clubsto operate in those areas. Appellants seem to argue that because thereisa C-4-B
zone, that area should be the only zone where ayacht club can operate. Nothing in the CZO dictates a
yacht club designation must be and can only be placed in a C-4-B zone. Thisis glaringly gpparent when
consdered in light of other ordinances passed to the contrary specificaly alowing the OSY C to operatein
their current location.

7. Appdlants also argue that the pier will be extended into the water, which is not zoned for R-1 use and
not really zoned at al. All of theriparian rights asde, the OSY C has used the water in front of the property
snce the early 1970's, and the use of weter areas falls under the purview of the Mississppi Bureau of
Marine Resources which has aready approved the pier extenson in question.

118. Much of what gppelants argue in their brief isirrdlevant and has no bearing on the 1997 building permit,
but rather the process and procedures that were followed years earlier in regard to securing the location for
the OSY C in their neighborhood. After goplying existing zoning law and consdering the recommendation of
the City attorney, the Mayor and Board of Aldermen denied the zoning request as unnecessary. Another
adminidrative agency issued the building permit based upon the same guiddines and evidence. Certainly this
evidence presented to the tria court far and away meets the arbitrary and capricious standard set forth
above.

[I.WHETHER THE CITY OF OCEAN SPRINGSMAY RELY UPON THE VALIDITY OF A
TECHNICALLY NON-COMPLIANT ZONING ORDINANCE AMENDMENT PASSED IN
1977

119. The appellants second allegation rests upon the fact that Miss. Code Ann. 8 17-1-17 (Rev. 1995)
requires fifteen days notice before zoning ordinances may be amended and Ordinance 1-1977 was
amended only fourteen days after the 1976 Comprehensive Zoning Ordinance was adopted. Therefore,
they dlege, Ordinance 1-1977 must be invalid. The appdlantsignore the obviousin that they are twenty
yearstoo late in bringing this complaint. Both the City of Ocean Springs and the OSY C have relied upon
the legdity of the ordinance for over two decades.

120. The Mississppi Supreme Court addressed asmilar Stuation in Walker v. City of Biloxi, sating that
the doctrines of waiver, estoppd and laches apply in chalenging the irregul arities and defects of an
ordinance years after its gpplication. Walker v. City of Biloxi, 229 Miss. 890, 92 So. 2d 227, 229 (1957)



. Once an ordinance, though technicaly noncompliant with Satutory dictatesin its publication and
recordation, has been recognized and relied upon by the community and given effect by the locd
government for many years, it will not be struck down due to technical failings. Southland Management v.
City of Columbia, 98-CA-00280-SCT (17) (July 29, 1999) (citing Walker, 92 So. 2d at 229).

111. The OSY C operated as a yacht club in that location for over twenty years. It conducted business as
such by accepting new members, improving the property with a swimming pool and clubhouse and adding a
pier for use by its members. Though the ordinance was amended fourteen days after notice was given
ingtead of the fifteen days asrequired by law, this error is of the most technica variety. Having been relied
upon by the community in the aforementioned ways, this Court will not strike the amendment down due to
noncompliance. Thus, appellants second alegation of error fails. Having consdered the arguments
submitted by gppellants and found them without merit, the decison of the lower court is hereby, Affirmed.

112. THE JUDGMENT OF THE CIRCUIT COURT OF JACKSON COUNTY ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., DIAZ, IRVING, LEE, MOORE, PAYNE,
AND THOMAS, JJ., CONCUR.



